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Theses Hwo apreals were concclidatoed for h ;:r:i.n,__':. They sre both

by the learmed Director of Public Frosecutions, °g£2iast the decisions of

the High Court, (IvIten;_;a, J.), 1L bail aprliestiors by the eleven
respondenss in cages ?32inet then wider the Jeconcaic ond Orgenized
Crime Control het, 1904, ‘he aprellrnt was morvezented by Mr. Teemba,

lecmed Senir Stote Attorney, The risiondens in Srindnel Appeal No,
cudngve, les-micd #dvocate, while
those in Crininal Appeal Ho, 45 o 1¢ 55 were reprosented by Mr,

Mwilddnswe, zssisted by Ur. Mwakasuazulg ond Lre Lot
?

44 of 1¢(5 wan represented by Mr, gt

cyuse, learmed
advocates,
[

Tae various respondents successfully made Lail wpnlicalions
beforc the lezrned High Court jud-e ond the appellant was diB\ltisfied
by this_gutcome. There is only one ground of ép;:cnl to this cxurt,
nomely: - Lo )

"Mhat as tre Hdr‘u;}rable Judge sat clon. without two

lay membemgga‘ required by the law the court was .

not properly*constituted", N .

Before us Mr, Téembz put up streauous crpumcats. He subm;tted,
quite coi*:-ectly, thet under Section 3 of

the Teonomic and Orcaniged Creuag,
Control acty, the jurisdiction to hear and

determine coses involying
econonic offences under this Act is vested in-the ligh Court when
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Court, te composition of which is set out
L thr'nert section, section 4y vwhich provides:.

it Sits os an Sconomic Crires

"he Economic Crinzs Court shaly consist of 2 Judge of
the High Court and tvo lay Dembers",

#“re Teembe submitted that beczuse or the

i’oregoing, it was illegal
Tox Ltenza

s Je to git alone and hear the bail applications, He sousht,

to Porfity 4nig by drawing onp Qttention to Section 15 which provides:-

1] Guestions t6 be decided by the Court including
the decision whether it finds the accusnd guilty or not

&uilty, shall be decided by egreement of the majority
o I:lembers cos!

Durine 416 course of argument Mr.
Anc vholevar the word "High Court: appea

TS-in the Act it refers to
the Ucononic Crines Court ag defined, but when a few instances, picked

&% rendon, the term High Coupt! is used, were brought to hig attention,
Moo Saomns concaded that hig very broad Proposition cennot hold water.

Ho ©.1d he aleo felt that the term 'High Court!
ir e aey

Teemba Suggested thot whenever

is ambiguously employed
22d confessed to having difficulties as a result. He

how~var Stggested that Section 29 (4) ana Section 35, to which we shall

Gor Tevert, should be read‘ together, with the result that bail

only be made to the Economice Crimes
nd not to o Judge of the High Court Sitting alone, He lostly
triec. %o buttress hig thesis by Submitting that the Tigh Court Judge'ts
decisiong cannot be sustzined because the bail applica

tions were brought
wder section 29 (4) ang Section 35 and, in some of th

am, the learned
Juds Sheeificzlly purported to invoke Section 35 ip granting bail,
Villch Mr, Teemby Says, the learmed Judge could not do.
Nr, Mwakingvve, learned Counsel, submitted thet the tem "High
Courst™ ig Noviierg ambigiuously used in the 4ct, e Legisleture
clecrly intended that bai] applications be provid;d for at two different

Stiges - under Section 29 (4), as well as under Section 35, He submi tted

that at bot Stages a j udge of the High Court 8i%ting alone can grant
buil under the dct and thet, in any case, in the present cases, if the
ledmeg Juice erred in meking a reference to Section 35, the error is

curchle, He further submitted that bail was Properly grented because
Suca an eXercise mﬁ—med does not involve the hearing ang
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We hive been gre: tly cssisted by useful srxzunenis by both lecrned

counsel, Hoving said so however, we wish to remcrit et the outset that,

on our part, we are cletr in our minds that if there is any ambiguity

in the sct, it is not with regerd to the intendment of the term "High

Court". We think that "Mish Court' means 'Hirh Court'! as it means in

te Constitution and that it becomes an Economic Crimes Court only when

it heors and determines cases involving economic offencess That it

beconiee the Court wunder the ct and whatever else it does, such as.to

grant beil under section 35, it is clearly referred to cs the Court.

We wish briefly to look at the relevant purts ¢fl the scheme of
the Acte ¥hen a person is brought before a District Court.in persuance
of secction 29 the charge is read over and explained to hims A+t that
stage he is not required to plead, or meke a _replys He is told, in
accordance with sub-section KB):— "This is not your triel, If it is
S0 decided, you will be tried
la¥er inj.the High Court Slttmg

as_an Bconomic Crimes Court ..’

Imnedie tely after.{kgmis, the magistrate must explain to him, in
torms of sub-section (4), his right to petition the Hirh Court for

bail pending the decision whe‘(her or not he §w1ll be put on trial,

It should be noted here, Jnd we think this is not without significance,
that $i:e accused person y‘is _x&t_ told of his right to go to the court
referred to in the sub-section immediately procecding, that is the High
Sourt sitting as an Economilc Crimes Court, or to the Economic Crimes
Gourt, or even simply %o the court (as defined). He is told to 3o to tne
digh Court, in these inst-anﬂt cases the accuscd persons found Mtenga, J.,
of the High Qourt, where Mtenga, Je does no} sit, .nd is not required

to sit, with \ay members. We f£ind no diffiﬂ:ulty, no ambiguity, no
contradiction, in this clealr provision by the Legislature. In hearing
cuch an application a High Court Jjudge does not infringe the law and
troepass the province of the Bconomic Crlmes Court, hereafter referred
to as the Courts The court has ta hear and' determine a case properly
before 1t, Whlch at this stage it is note At this stage the Director

of Public Prosecutions has not yet filed an information, and hg may

decide not tos It is only after he files an information and 2 copy

of the Information and of ‘the Notice of trial ig sent to thz District Couws
by the Reristrar of the High Conrt, that the accused is.committed for
trizl by the Court. Such & person now before the court, may be grented.
bail by the Court, on its own motion or upon the accused's application,
under section 35¢ v ! oo/4
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A3 we have 8aid, we Tind no doubt in this interpretation of the
intention of the Legisle ture and, if we may 50, we think thot its
ration~le it sound. At the section 29 (4) stige things mey have not
been zg finely sorted out 18 they would be at the later, section 35,
stasce At the Seetion 35 stage the court will have been 'informed ' by
the Dircetor of Public Prosecutions ang the accusad person will now be
before 412 court, We wish tq say emphatically. that thc flow of the
seetlons, ikl the wording of s.ction 35 iteelf, do not accommodate Mr,
Mialkingve's bold assertion tiat even under section 35 a judge of the
digh Court Hay grant baily, We are satisfied that at thet s 2ge only
t.e CSourt, that is a High Court Judge with two lay menbers, k\_&'&ﬂ powers
to lo so. To the extent th .t the leamed Judge purported to act under
Section 35 he clexrly erred, h

Admittedly Section 16 provides that all questions to be decided
ty e court (includ:‘_ng the decision whether it Tinds the accused person

;,uil't;y) £h21l be decided by 2grcement of the majority of tho members,
Tz cours hers necessarily means the Iconomic Crimes Court, the members
of which =z¢ o Hizh Court Judge and two lay members. At first glznce
oAt Ry bl tompted to arpue fron this, as indeed ¥r. Teemba Spiritedly
4id, @hat vail <pplications tooy, ~1t any Stage, con only bs dealt with

by the Scononie Crimes Court. Vith respect, that would be the result of

2 Ssurcriicial reading, out orf context, of the provision., The questions

“hich 1ust be dealt with by the Zconomic Crimes Court under section 16

20 not all gquestions without qQualification, but rather all questions

0 br decideg by the court, and such ques tions are spelt out under section

3 - 1o nofr ang deternine cases etce The learned Judge who hecrd the bai}

asplications held that such an exercise did not involve the hearing;
“ne determination or cases, and lir. Mwakingwe made thc Same submissions,
Va2 re of the same opinion and, as we have indic:c ted, the Court hears
021l =oplications undep section 35 only because that section Specifically
provides for that, Ve are s:tisfied that at the section 29 (4) stcge
only a High Court Judge, sitting alone, has powers to henr bail applications
“nl ogrant bail, Mtenza, J. therefore 2cted properly and within his
Juriciiction,

As already indicated, Mr. Teemba ig richt, and lr. Mwaliingwe
crrod oon the question as to whether & High Court Juéze can grant bail
under section 35, Some of the applications purported to be under both

/5

cresion 29 (4) and 35, some wnder section 35 alone,
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Qia mroven are eurcble s Moy did not occasion a miscrrrisge of

Ju.ticss If tuc buil condi tions imposed in tho applications giving

rioo Wt present anpecls apg Stifr, the learned Director of Public
Prosections can hanil,,' cormlain. In eny oevent, actin;: under sasction

25 (’T)’ there is nothing to pPrevent a High Court Judge, in his discrotior,
from imposing conditions akin to those spelt out in section 35, In
exercising his discreotion, to judge will of %eﬁ%ée&'tz.ke Inte account

the principle of equality befora. the law, embodied under the constitutlon,
by iaposing bail conditions which do not differ too yuch from those
airrlied by the court under se¢tion 35, a-.‘.

In the event we dismiss the appeal‘.‘sﬁ.—

DafD =zt MBEYA this 10th day of July, 1965,
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