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(Appeal from the ccocnviciicn of the High
Court of Tamnzania at Mwauza)(Bahati, J.)
dated the Cth day of March, 1286

in

Crininal Sessions Case ilo. 109of 1285
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The aprelli~nt GURIINIT Zr/ O3TRLY wes found to nave murdered a

ner.on called FODIIN C-ILZTTOR

pote

by the Hizgh Court sitting ot Bukoba znd ke is —ow appezling

(S &0

azzinst that decisiom by 3 hati, J, Ir. 3Butanb la, learuned

By - B — = -~y
s IR For T..¢ rec.ondient

Counsel, appeared

Republic Mr, Teszndwa, learned Gtate avltorz:

the High Court decision, but during ths ccurse pf his submissions
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e conceded thirt the Aepubiic's case was riating.

U

There was an over-nizht wedling party at t.e

Face T it sy 4

TArEsE 2 200 Some time afiipy mid.d

left the wlace in the compa v of a woman called =IGIVL who had

a ¢ ild with her., fccording to P, 1.2, wiile tieoy were at a

ot
oy
()

housze said to o some

from the wedding place,
appnellzint, who was with tro otizr persszs later charged with
him but who were acauitted, arrived tlere and tie appellant

tiareatened to rape Regina, It is common grzind that a fight

eceased, wizo had come to sse what

R

ensted, durin_ which the



the commotion w:s abosut, was himself ssaulited., Tae doctor who
exzninsd his bDody found him te have sustal. =d a fracture of the

neck,

In comvicting

mainly om tie eviderce of he
found w-s corrcoorated by th.ot of P, 7.4 FiIOD

PeWesl HiIZiL, Ths loasrced Judge also felt nimself fortified by
the state ents she appeilant's co-acc .sed had made to tie Police
in the course of inves i 1S,

We ive corefully reo-visited the evide.ce om record and
¢ asidered Fr, 3Butanbala's sub fizd to have
merit, Fedel wizo had <tcld tzne nt returied
to the sceme after the originzl fracas and that e saw him,
the appellant, hitting the decessed with a sitick, agreed, on
being crossg—exanined, that he did tell the policé tihat he never
really witnessed the assault as 2e had gone off to call P.W.4,

Te are of +the view that F.7.3's testirony schould have been

He is tine ome who said

scene with the deceased,
after a fight in which he iantervened, he 2ezrd the wnoise of a
stick, "pu", wien he 7.5 bending Jewn to Jdo a shoe-~lace, He
ran towards thoe deceased, whem he foumd nresirzte and wriggling
on tze ground, The appellant wis thsre azd ca rying a stick,
and e ran awvay, but was apprezexnded by P, T.3 with the help of
FPoWolt WGO had just arrived at tie scene,

In his sworn evidemce, the anpell=at dif ot deny being a
sixe scene, anc e said he Ffirsc WL Fele2e A group of
pzorle tlhien arrived =and aneng the:n wis the decezsed, He fcught
with the decezsed as well, and during that figat GRIGOXY, the
star witness P,7.,3, nit aim, the appelliant, with a stick,

It is on racord that both 2,7,3 2..d P, T4 were trembling
VLIem e in co T wiick com be gigmifico=t,




Guite obviously UL.T.4 4id not witness tiace alle; fatzal
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znd, ag observed, 2,7J7.,1 did not really sce the appellant

nhititing vie dece sed wita 2 stic: despite his earlier assurances,

Julye whe satisficd thet 'there are clear
indications of i¥ying here and thsre' zand we are respectfully

o~

of the s.ume view, ‘e do not

that the appellant's
)

conviction can be sustalnud on the evidence of P,W.,1, P.W.3

tzat the statements

and P.W.4., and I"r, Butambalais <uite
’

co—-accused cumot he toizen agr...st fthe
Cering tieir exculpatory =nature,

We note tiar all tae

we allow the zpreal,
se ta:ce, ‘e crier

imneld? .tely, unless
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