
IN THE COURT OF AFFEAL OF TAwZAuJJl 
AT MWAwZA

( CQRAM: .MUSTAFA, J .A . ,  QMAR.J.A. And MAFIQANQ, f e .  J .A . )

CIVIL AFFEAL « c .  18 OF 19&6

aUQUSTIw FHILBERT. . . ,. . . ATFELLAwT 

VERSUS
BBivJ.lMIi'l JOSEPH................................ RE3FOttDEuT

(Appeal from the d e o is io n  of the 
High Court of Tanzania at Mwanea)
( K a t i t i ,  J . )  dated 29th day of May,

1985
in

(PC) C iv i l  Appeal No. 20 o f  1983

JUDGMENT OF THE COURT 

MUSTAFA, J . A . ;

The respondent Benjamin Joseph has made a pre lim inary  
o b je o t io n ,  a l le g in g  that the n o t i o e  o f  appeal was Y i l e d  out 

o f  time, without l e a v e .  We not ioe -  that the appeal was from 

the judgment, o f  K a t i t i ( J .  whioh was g iven on 29•5•85* The 

^ t i o e  o f  appeal,  in  terms o f  Rule 76 of the Court o f  Appeal 
Rules, should, have been f i l e d  w ith in  14 days, but in  fa o t  the 
n o t i c e  o f  appeal-was f i l e d  on 20*8.85 , about 80 days l a t e r .
I t  was out of t im e.

Mwaluaanya, J . gave lea ve  to the a p p e llan t  to appeal 
to  this-.Court on 8 .8 .8 6  and in  h is  r u l in g  he s ta te d  that the 
ap p e llan t  should f i l e  his n o t i c e  o f  appeal w ith in  14 days 
o f  the date of h is r u l in g ,  whioh was 8 . 8 . 19 86 , However,
with r e sp ect  we think that Mwalusanya, J .  was not empowered 
to  grant any extension  o f  time to appeal to th is  Court. He 
was o f  cpurse empowered to grant a c e r t i f i c a t e  o f  l e a v e  to 
appeal to th is  Court in  terms o f  s e c t i o n  4 ( 2 ) ( o )  <q£  the 
A p p e lla te  J u r i s d i c t i o n  Aot,. But in  r e sp e ct  of extension

o f  t im e,.,th e  p r o v is io n s  f o r  extension  are conta ined  in  Rule
V '

8 o f  the Court o f  Appeal Rules., and the, court r e fe r r e d  to 

th e re in  i s  the Court o f  .Appeal* Jri"the circum stances the 
extension  o f  time purported ly  g iv en  by, Mwalusanya, J .  i s  
i n e f f e c t i v e .



The app ea l  i s  in com p eten t  and i s  d i s m is s e d .  We 'would 

o rd e r  c o s t s  a s s e s s e d  a t  3h3 • 1 , 0 0 0 / — to  "be p a id  t o  th e  s u c c e s s f u l  
r e s p o n d e n t . . .  The a p p e l la n t  had d e p o s i t e d  Shs • 5 | 0C 0 /-  f o r  c o s t g .  
The a p p e l la n t  i s  to  be re fu n d ed  Shs. 4,C0C/~ from his  d e p o s i t  and 
Shs. 1 ,0 0 0 / -  from suoh d e p o s i t  i s  to be paid  to th e  respondent 

f o r  hi3 oosts  in  t h i s  appea l.

DATED at MWANZA th is  18th day o f  August, 1 9 8 7 .

A. MUSTAFA 
JUSTICE OF AfFEAL

A. M. A. OMAR 

JUSTICE OF AFFEAL

D. F. MAFIGAX<0 
Ag. JUSTICE OF AFFEAL

I o e r t i f y  that th is  is  a tru e  copy of the o r i g i n a l .

i/'ty/t
( J .  H. M=JOFFE)

DEPUTY REGISTRAR.


