IN THI COURT OF AFP AL OF TWliliil.-
AT DLt &8 Balio M

AR CIVIL APPLICLITON HO. 110F 19:5C
NUR HU5.EIH ~ AFIZ..G
4D
ABDIKEAY ISLAIL ~ RESPCIDLLIT

(application for stay of exooution of JUDG.ITT of the
High Coust.of Tanzania at Axusha)

(Mo Do Nchallay Je)
dated the 13th day of Docember, 1556

in

Civil Case Io. 30 of 1y

RULING

SAMATTA, JA .

This is a short applic.tion, in wiich the applicant, Nur Hussein,
is seeking an ordexr for stay of oxocubion of the decrec made fellowing
the decision of the Iigh Coust (Hchalla J) in Civil Case Tigg 30 ,f 194
pending the determination ol the appeal intended o e lod ed against
the said deeree in this Court. To principal basis for the appligatien
is that if the exccution is alloued to take place before the intendgd
appeal is determined the applicunt will suffer irreparable injurys The
application is opposed by tho rospondenty Abdikhan Zsuail,

The backgrouwnd to the applicetion may be sunzarised asg follows,
The applicant petitioned the i h Court for grant of lettcws ef
administration in respect of tae ostate of his late brothoxn, Ismail
Husseine The respondent, who is oac of thedeceased!s childrey, entered
a caveat under s, 58(1) of the Prolote and #dministratian Ovdin.nce
(the Ordinsnce) and eventually ontexed appeaiznce in accgordance with the
provisions of s. 59(2) of the O:dint.ace and tule 82 of the Prebate Rules.
In the suit which amerged fron thoso ptepsy the applicunt asseried that
the house wiaich was s.id to coustitute fhe doccascd's cstate was jointly
owned by the decceased and himsclf. Acconding to the respondenty however,

the house wgs wholly owned by i.c decea

&

2de Itw was not in disputg that
the applicont had been living in .o house at lcast since 1993 and colleoting

rent from a tenant occupying past of ite He is otill livins thoros

ees/2



Tho learned trial Judse held thot the issue whether the aouse was
jointly owned as asserted was promaturely brou ht befowe the Court and
that, alternatively, the suit was vad in law for non—jolimiel, the
other heirs to the estate hoving not been m2de partics thowroto. The
learned Judge nevertheloss procecded to appoint the wzospondent and the
cldest son of the first wife of the docoascd as 'joint odministrators of
the suithouse", and to order tat "iio plaintiff (now the applicant)

will contimue residing in the suithouso as a toenant cffective fren

1st Ja,uary, 1997 and will pay suck monthly went us the adnindstrators
herein appointed will fix in accordonce with the Rent Restriction Aot

Wo. 17/1984. Tho rent to be realised or coilected from the suithouse is To
be applicd to the vwenefit of the Lenoficiarics wend acirs of the late
Tomaill Husseineeoeccoe The loarmed Jud e said he mude this decision in
the interests of justice.

1 ]

The issue before mo is whethor The intended appcal has chances of
success and whether any injury or loss that may be caused to tac applicane
as a result of the decrce boing oxccuted before the hearing of the

appeal would Le irreperables I wn inclined to answer both gucsiions in
the affirmative, Prima fociey it is doubtful that, having held that tho
suit wes bad for non-joinder end, oltcrnatively, that the issue toughing
upon ownership of the house wes pramaturely brought before him, thg
learned trial Judge had power in law to malic the orders he subsequently
made in the casece The appellant asseoted weford me, gud the respondent
did not venturc to contradict the osporiion, that if he is f.;r.‘ced.: ’o. vagatg
from the house now he will not o aule to find c‘ltern&‘%ive acoomoda’cion
for himself and his ei-ht dopendents, ineluding h@sidldegly mother' It
gecms to me that the loss the applicent is likely to suffer as a meﬂ,‘t

of the deocrec being cxecuted befowo the detormination of the intendaed

appeal will be irreparable,.

Por the reasons I have diven, I am gatisfied thaf it would be in the
interests of Justice to oxdor oduy of ekcoution in thils cosc, Accondinddy,
I allow the applicetion with comts ang order that the excguiion of the degreo
made following the judgement of :MNohklle J delivered on Dogembeyp 13, 19‘-)6:
be staycd pedning the detomminetion of the intended appogsl‘

] ."



DATED at DAR ES SALAAM this 23rd day of pecember, 1997,

BoA. SAMATTA

JUSTICE OF APPEAL

I certify that this is a true copy of the original.

( M.S./SHANGALI ) .

DEPUTY REGISTRAR




