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T h is i s  a sh ort a p p lic a tio n , in  whioh. the a p p lica n t,  liar Hussein^ 

i s  seeking an order f o r  s ta y  o f  oxooution of the decreo mado follow ing  

the d e c is io n  of the High Court (iTchalla j )  in  C iv i l  Case Uq, 30 1994

pending the d eterm in ation  of the appeal intended to bo Xodjod a g a in st  

th e  sa id  d ccree  i n  tM s  C o u rt. The p rin c ip a l  b a sis  f o r  th.0 a p p lica tio n  

i s  th a t  i f  the execu tio n  i s  allow ed to  taka placo  before the intended  

appeal i s  determined the ap p lican t m i l  su ffe r  irre p a ra b ly  in ju ry ^  The 

a p p lic a tio n  i s  opposed by tho respondent^ Abdikhan SsmaiJ,*

The background to  the a p p lica tio n  may be sunmariiiod. a s  follow s^

The a p p lica n t p e titio n e d  the Ilifh. Court f o r  gran t of l e t t e r s  e f  

ad m in istra tio n  in  re s p e c t of the e s ta te  of h is  la te  b roth er^  Ism ail  

H u ssein . The respondent* who i s  one of tiiedocaased1 s c h ild re n , en tered  

a ca v e a t under s* 5^ ( 1) of the Probate and A d m in istration  O rdin-nce  

(th e  Ordinance) and ev en tu ally  ontorod appearance i n  accord an ce w ith the 

p ro v isio n s  of s c 59( 2) o f tho Ordin^io© and Utile 82 of tho P reb ate  j lu le s .

In  the s u i t  which emerged from the so s te p s , the ap p lican t a s s e rte d  th a t

the house which was s . id  to  const!'irate the doooasod* s ostaiQ  was jo in t ly  

owned by the deceased and h im se lf . According, to  the respondent^ however,  

th e house wqs w holly owned by t ’_e deceased, Itw  was not in  aisput©  th a t

th e  ap p lican t had been liv in g  in  tLo house a t  l e a s t  sin ce  1993 and c o l le c t in g

r e n t  from a ten an t occupying p a rt  o f i t .  Ee i s  s t i l l  l iv in g  'there,



The learned  t r i a l  Judge held that the issue whether tho house was 

jo in t l y  owned as asserted  was proaaturely brought b e fo re  m e Court and 

th a t, a ltern a tive ly  , the su it iras 'bad in  law fo r  nonr-joiixler 9 the 

other h e irs  to  the es ta te  having not been nv’ de p a r t ie s  ta o ro to . The 

learned Judge nevertheless proceeded to  appoint the respondent and tho 

e ld e s t  son o f the fix -st wife o f  the doooascd as " jo in t  administrators o f 

the siiithouse” j and to order t i  t  "th e  p lc i in t i f f  (now the ap p lican t) 

w i l l  continue res id in g  in  the suithouso as a tenant e f fe c t iv e  fron 

1st January, 1997 and w i l l  pay such monthly ren t as the administrators 

h ere in  appointed t r i l l  f i x  in  accordance w ith  the Rent R e s tr ic t io n  Aot 

Ho. 17/1984. The ren t to he r e a lis e d  cbr c o llo c tc d  from tho suithouse i s  to 

bo ap p lied  to  the b e n e fit  o f  the bonefie ia r io  s and h e irs  o f  the lato 

Ism ail H u s s e i n . The learned Judge so,id he made th is  d ec is io n  in  

the in te r e s ts  o f  ju s t ic e .

The issue b e fo re  mo i s  whether tho intended appeal lias ou n ces  o f 

success and whether any in ju ry  or loss  that may be caused to  the app lican t 

as a r e s u lt  o f  the decree being; executed be fo re  the hearing o f the 

appeal would be ir re p e ra b le . I  ua in c lin ed  to answer both questions in  

the a f f irm a t iv e .  Priraa fa c ie ,  i t  i s  doubtfu l th a t, having he ld  that tho 

s u it  was bad f o r  non-jo inder and, a lt e r n a t iv e ly ,  that the issue touching 

upon ownership o f  the house was p reaa tu re ly  brought be fo re  him, th© 

learned  t r i a l  Judge had power in  law to  make the orders he subsequently 

made in  tile case. The appellan t ar;:so:,:tod bcfor<# me, sjaai tho respondent 

d id  not venture to  con trad ic t the a b o r t io n ,  that i f  he i s  f^coed. vagati® 

from the house now he w i l l  not ;:o a^le to  f in d  a lte rn a t iv e  accQmodati®jl 

f o r  h im se lf and h is  e igh t dependants, includ ing h|s. e& derly mother j  I t  

seems to  me that the loss  the app lican t i s  l ib a ly  to s u ffe r  as a jyesu^t 

o f  the decree being executed b e fo re  tho determ ination o f  the inteixLod 

appeal,1 w i l l  be ir re p a ra b le .

For tho reasons I  have ;;?.von, I  am s a t is f ie d  that i t  would be in  the 

in terests  o f ju s t ic e  to order stay o f  e&ecution in  -this case. Accordingly,

I  a llow  tho a p p lic a tio n  w ith  costs  and order that tho exoyu tioa  o f  the deQreo 

made fo llo w in g  the judgement o f  i j f o l^ l la  J d e liv e red  on. JDo^emboy 

be stayed podning tho determ ination o f  the intended appe,.



DATED a t  DAR ES SALAAM th is  23rd day o f  December, 199 7 e

Bo A* SAMATTA 
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