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This i s  a short app lica tion , in  \uich the applicant, Nur Hussein* 
i s  seeking an order fo r  stay o f  oxoc’ation o f the decree mado fa llow ing 
the d ecision  o f  the High Court (iTohalla j )  in  C iv il  Casa Ho# -30 f f  1994 
pending the do termination o f  the appeal intended to oe lodgad against 
the said deoree in  t l i s  Court. The prin cipa l basis fo r  the appliQation 
i s  that i f  the execution i s  allowed to take placo before the intendgd 
appeal i s  determined the applicant w i l l  su ffer irreparable in ju ry , The
ap p lica tion  i s  opposed by tho respondent, Abdikhan Esaail*

•Tf -

The background to the application  may be sunmarisod as fo llow s ,
The applicant petitioned  tho High Court fo r  grant o f  le t te rs  o f 
adm inistration in  respect o f  the ostato o f h is  late brother. Ism ail 
Hussein. The respondent, who i s  one o f  thodoceased's ch ildren , entered 
a caveat under s , 5 8 (l)  o f  the Probato and Administration Ordinance 
(the Ordinanoe) and eventioally oritcrcd appoarance in  acoordanoajwith tha 
provisions o f  s« 59(2) o f  tho Osdin^nco and Hule 82 o f tho Probata .Rule 3 .
Xn the su it which emerged from theco steps, the applicant asserted that
the house whioh was s . id  to  constitute the doooasod*s ostato was jo in t ly  
owned by tho deceased and h ia s c l f .  According to  the respondent, however,, 
the house wqs wholly owned by the dooeasod, Itw. was not in  dispute that '*
the applicant had teen liv in g  in  tho house at lea st since 1993 and co lle c t in g
ren t from a tenant occupying part o f  i t .  He i s  s t i l l  l iv in g  there,



The learned t r ia l  Judge lie 3d that the issue whether the house was 
jo in t ly  owned as asserted was prematurely brou^Jit bel'orco the Court and 
that, a lte rn a tiv e ly , the su it was bad in  law fo r  non-joinder, the 
other h e irs  to  the estate hewing not "boon made parties thoroto, Tho 
learned Judge nevertheless proceeded to  appoint the respondent and the 
e ld est son o f the f i r s t  w ife o f  the deceased as " jo in t  administrators o f 
the su ithouse", and to order thr.t "the p la in t i f f  (now the applicant) 
w il l  continue residing in  the suithouse as a tenant e ffe c t iv e  frnn 
1st January, 1997 and w i l l  pay such monthly rent as the administrators 
herein  appointed w ill  f i x  in  accordance with the Rent R estr ic tion  Aot 
No* 17/1984* The rent to "be rea lised  sbr oo lle cted  from the suLthouse i s  to 
"bo applied to the ben efit o f  the b en efic ia ries  and h eirs  o f  the lat©
Ism ail Hussein.M. The learned Judge said he mad© this d ecision  in
the in terests  o f  ju s t io o .

The issue before mo i s  whether the intended appeal ha3 ohances 
success and whether any in ju ry  ore loss that may be caused to  the applioai^ 
as a resu lt o f  the decree being executed "before 'the hearing o f  the 
appeal wou-m ue irreperablo*_ I  om in clin ed  to answer both questions in  
«- ' ' »
the a ffirm ative . Prima fa c ie ,  i t  ia  doubtful that, having held that tho 
su it was bad fo r  non-joinder and, alternatively> that the issue touching 
upon ownership o f  tho house was px-omaturcly brought before him*- thg. 
learned t r ia l  Judge had power in  law to make the orders he subsequently 
made in  the case . Iho appellant as so:.? tod before me, yujfc tVip respondent

‘ ' tan-
did not venture to  contradict tho assertion , that i f  he i s  f^ccpd 
from the house now he w il l  not bo able to  fin d  alternative accomodati^ji 
fo r  him self and h is  eight dependants, including' h is e ld er ly  motherj It ' 
seems to  me that the loss tho applicant i s  liloely  to su ffor as a jposylfc 
o f  the decree being executed beforo tho determination o f  the interned 
appeal w ill  be irreparable* ^  •*.

For tho reasons I  havo fj-von, I  am sa tis fied  that i t  would be' in  tho 
in te rests  o f ju stico  to order stay o f  execution in  this casog Accordingly|
I  allow  tho application  with costs and ordor that tho' execution o f  the degree 
made follow ing the judgement o f u ro l^ lla  J delivered on December 
bo stayed pedning tho determination o f the intended appeal^.
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DATED a t  DAR ES SALAAM t h i s  2 3 r d  d a y  o f  D e c e m b e r ,  1 9 9  7 .


