IN THT COURT OF APPIAL OF TAITZAILL
AT DA 38 SaLeM

AR CIVIL APPLICLTION XO. 110F 145C

TETWEEL
NUR HUSSEIN - AYPITS.LINT
43D
ABDIKHAN ISLAIL - RESPOND:NT

(application for stay of excoution of JUDGLINT of the
High Court. of Tanzania at Arusha)

(M. Do Nchallay Jo)
dated the 13th day of Docember, 1556

in
Civil Case Yo, 30 of 194

RULING

SAMATTA, JA

This is a short application, in wiich the app'hcant, Nur Hussein,
is seeking an order for stay of oxocution of thc decreg made fallowing
the decision of the High Cowrt (Wohalla J) in Civil Cc":s Noy 30 ¢f 19
ronding the determination of the appeal intended to be lodged agalnst
th§ gaid deorece in this Court. The principal basis for the appligation
ig that if the exocution is allowed to take placoe before the intendgd
appeal is determined the applicuant will suffer irreparablo injurys The

application is opposed by tho rospondent, Abdikhan Bemall,
o

The background to the application may be summarizod as follows,
The applicant petitioned tho i sh Court for grant of 'ig’:‘zers of
adminisgtration in respect of the ostato of his iate bJ_.‘Q}her, Temadl
Husseine The rospordent, who is ouc of thodoceased.'swchildi’:an‘ éntered.
a ocaveat under se 58(1) of the Prolato and fdministration Ordinince

TEH(;% Ordinanoe) and eventually oniered appoarance in acogrdancq with tho
provisions of s. 59(2) of tho Opdiniaco and Rule 82 of tho Prgbate Ruless

IR tHe suit which emerged i‘?&ETchéEbysi:epé; ‘the applicant assexted that

the housoe which was s.id to constituto the doocascdls csiato was jointly
owned by tho deceased and himsclf. According to the respordent, however,,
the house wgs wholly ovmed by ¥:c doceasad, Itw was not in disputp that 5
the applicant had been living in tho house at locast since 1993 and colleotine:
Tont from a tenant occupying pact of ite He is still living thoree
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The learned trial Judge held that the issue whether the louse wasg
jointly owned as asserted was promaburely brought hefoie the Court and
that, altermatively, tho suit was wad in law for non~joindexr, the

other heirs to the egtate having not beon mede parties thorotoe Thoe
learned Judge nevertholess procceded to appoint the rospondent and the
eldest son of the first wife of the doceased as "joint administrators of
the suithouseM, and to order that “the plaintiff (now the applicant)
will contime rosiding in tho suithouse as a tonant effective fren

18t Ja uary, 1997 and will pay suchk monthly rorb as the admilﬁ.s‘_brators
herein appointed will fix in accordence with the Rent Restriction Aot
No, 17/ 1984, Tho rent to be realised @ oollectod from the sudthouse is to
be applied to the venefit of the Tonoficiaries and heirs of the late
Ismail Hussein..”.."; The loaracd Judge said he maode this decision in
the interests of justioo.

The issue before mo is whothor o intended appcal has chances of

success and whother any injury or loos that may Yo coused to the applicady

as & result of the decrce being oxocuted before the hearing of the
Wﬂreperablq,_ T an inclined to answer both qucstions in

The affirmative, Prima facies it 45 doubtful that, having held +hat tho
suit was bad for non-joinder and, altcrnativelyy, that the issue touching
upon ownership of tho house wes promaturcly brought bofore him, thg.
learned trial Judge had power in law to make the orders he subéequently
made in the case. The appcllaﬁ'b assortod before mey gk the responden'b
did not venture to contradict tho assortion, that if he is f":'cpd iy va.ga.‘bg
from the house now he will not bo able to find elternative accomoda‘b:.

for himself and his eight dopendants, including his elderly mother. I‘b
seems to me that the loss the applicant is likely to suffer as a :‘esu}.‘h

of the decree being executed beforo the dotermmatlon of tho 1n'bended
appeal will be irreoparablc, i -

For tho reasons I have givon, I am satisfied that 14 would be in the
interests of justico to order shuy of execution in this cas0g Accordinily,
I allow the applicotion with costs ant ordor that tha e::egu‘b:.on of the degree
made following the judgemont of .MNohella J delivered on Dooem'ber 13. 1 /6,
be stayod pedning tho detomlm tion of the 1ntc,ndod appod..
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DATED at DAR ES SALAAM this 23rd day of npnecember, 1997,

B.A. SAMATTA

JUSTICE OF APPEAL

DEPUTY REGISTRAR




