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This. is an appiication for extengion of

2 copy of the notice of appeal on

The Hon. Justine ilfred Salakans,

the appeal in terms of rule 83 of

.P., and to

the Couxrs

mules., The application is brought by a woti
-~ (45 =)

duly supported by the affidavit of

g
Leongi 3ilayo Hgalai, who appeared

+

the apoplicant, Nri

-

and argued

tvlize to serve

the first respondent,

instituie

T Appeal

.

of motion

#: 1n person before me. The first respondent was

represented by Mr. C.J. Meruma, learuned ad

lvocate, while

¥r. Kamba, learned genlor State Attorney advocated for

the second respondent, the Attornev-Genexral.



It is common ground that the judgement which it is

intended to appezl against was delivered Qn£8.4.97 and
-~

the notice of intention to appeal was given in time on
10.4,57. However, a copy of the notice of appeal was
not served on the respondents within seven days of the
notice as regquired vy rule 77(1) of the Court of Appeal
ules. To be exact, the second respondent was served
with such notice out of time on 3C.5.97, while the first

respondent was not served at all.

Thus on the first leg of the appiication, the

applicant seeks an extension of time during which ‘o

serve the fifst respondent with a copy of the notice of
appeal, and his explanabtion was that the adwinistration
of the High Court at Moshi was wholly resgponsible for

the delay or omissicn of the service on the respondentcs.
. That explanation is couched in varagradhs 7, 8 and 9 of
his affidavit dated 21.7.S7 Which for purvoses of clarity

are set out in extenszo herein below:

", That I, being a layman notv conversant
with the law and practice of the
Courts, and in total igncrance of the
provision of Rule 77(1) of the Court
of Appeal Rules 1975 I requesied the
administration of the High Court at
I'oshi to serve the copy of the Fotice
of Appeal to the Respondents. Such

a request vazs accedied;



8, That the copies of the Notice of
Appeal were gserved upon the
Respondents by the lioshi High
Court Messenger one Mrs. Scola

Twanamaula through a despatch

book on the 30th day of iay, 1997;

9. That the Stase Attorney acceoted the
copy of whe Notice dbut lir, iarume,
Advocate for the First Hegpondent
refused to accept it on the zround
that the First Nespondent Jjustine
Alfred Salakans had never been in
his office since the delivexy of

the judgment;"

The first respondent filed a counter-affidavit, and
at the hearing of the application leairmed counsel for
both respondents ovposed the application o2 the ground
that no sufficient cause was disclosed for granting the
extension of time sought. IMr. Xamba hed an additional
ground of complaint. Hig office was gexved with a copy
of wthe notice of appeal out of time oa 30.5.95. He
subnitted in effect that while the service was acceﬁted
only out of courtesy, that did not regularize the omission.

- o

It did not reiieve the applicant of his lezal obligation
o serve the respondent within the time prescribed by
rule 77(1), ox out of the prescribeld ime, with the leave

oI the Court.

Since the applicant had discharged aéither obligation,

¥Mr. Kamba not only objected to the anplieation, but also



urged me to striie out the notice of appeal for the
applicant's failure to talke the essential step in the
appeal i.e. for failing to serve him in law with a copy

of the.notice of appeal.

5

The gravamen of the applicant's explanation as can
be gleaned from paragraphs 7, 8 and S of his affidavit
reproduced above is that the deley or omiséion to serve
the respondents with a copy of the notice of appeal was
cavsed by the administration of the High.Court at Moshi
who had accepted his request to serve copies of that
notice on the respondents. This is obviously hearsay.
The applicant did not require anyone from the sfninistracion
of the High Court at Moshi o file aryfidavit in support
of his assertion that the administration there had accepted
the responsibility to serve the respondents. IHeither was
rs. Scola Mwanamaula, the alleged Iloshi High Court

nessenger mentioned in paragraph 8 of the affidavit,

required to file an affidavit to conii
rerson who belatedly served the second réspondent on
30.5.97 and if so on whose instructions, noxr was the
dispatch book allegedly used for the purpose exhibvited

in these proceedings for scrutiny.

Then at the hearing the applicant was confronted with
this unsatisfactory svate of affairs, he applied for an

adjournmment -and for leave to adduce ITurther evidence

throuzh additional oxr supplementary arfTidavit or affidavits

in order to remedjy the situation. This, however,
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was objected to very strongly by counéel for both
respondénts. I sugtained the objection lgrgély because

the type of further evidence which the appiicant'is

seeking to adduce was availeble at the time of compiling

and prefering this application, and he has given no reasons

why he did not adduce it ‘then, Parties to applications
should malke sure that as far as possible they marshall all

the evidence they need before the matter comes up for

hearing. After the hearing has started I think £he matter
should not be adjourned simply fo enable a party to look

for evidence or further evidence in support of his case;

in ny opinion to do so would tend to undermine efficient

afministration of justice.

As I said before, the applicant!'s assertion that the
administration of the High Court at Iloshi had accepted
his requeést to serve the respondénts with copies of the
notice of appeal is hearsay. As such the assertion was
inadmissible. The net rééult, therefore is that the
applicant has not explained adequately or at all the failuie
to serve copies of the notice of appeal on the respondents

within the prescribed time or at ali.

The applicant's claim in paE?graph 7 of his affidavit
that he is a layman not conversant with the law and
practice of the courts, and totally ignorant of the
provisions of rule 77(1) of the Court of Appeal Tules
is completely false., The first respondent appended to

his counter-affidavit a copy of the muling by this Court



in Olele Rural Co—-operative Society Ltd. v. The Director

of Public Prosecutions Ar Civ. Application No, 8 of 1992

(unreported) which =mply demonstrates this view. That
was a matter or case in which thie very applicant, theﬂ
chairman of and representing the Olele Rural Co-operative
Society Ttd., had applied for an order to strike out the
notice of appeal for failure by th:'appellant Director of
Public Prosecutions to serve a copy of the notice of
appeal on the respondent, the Olele iural Co-operative
Society. Conceding the omission; the reﬁresentative of
e Director of Public Prosecutions sought for an
extengion of fime to.serve a‘copy of the notice on the
said Co—operative 3Jociety. According to the Tuling,

among the regponses to that appliceation was this:-
"Mr, Ngalal aslted the Court vo
reject the application for extension
of time and prayed that the notice
of appeal be svruck out Tor failure
by the respondent (The Director of
Public Prosecutions) to coply with
the provisions of rule 77(1) of the
Court of Appeal Rules,? *

The passage shows that the applicant is conversant with
the provisions of rule 77(1) of the Rules. If he was
able to invoke the ruie in his favour, he cannot now
plead ignorance of it when it is being invokea against

him.
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In that same Iuling the Court went on to reproduce

the provigions of rule 77{1) as foliows:—

"77-(1) An intended appellant shall, before
or within seven days after 1odging-§
notice of appeai, serve copies of it
onn all persons who seem to him
directly affected by the appeal; but
the Court may on an exX—parte applica—
tion direct that service neced not be
effected on any person who $00i no
part in the proceedings im the High
Court."

That provision further wade it abundantly clear to the
appliéant that the obligation to serve the respondeants
with copies of the notice of appsal was squarely on hiun,
and on no one else. Since he was well awére of this,
then even if, for the mere sake of argument, the applicant
had asized the administration of the High Courv at Hoshi to
gerve the respondents, -as he claims, that could not, in
@y opiniom, have relieved hia of his legal obligationvto
the service on the respontents was in fact
erTected within the time specified. T necd not stress
that I aw merely assuming that the applicant had aslkted
the High Court administiation to scrve the respondents,
because I have aliready held that there was no cogent

evidence to support that asssrtion dy the applicant.

For the reasons set out above, therefore; the
application for enlergement of time to gewrve the firs

respondent with z copy of the notice of appeal. must Fail.



I now tura to the gecond leg of the application
seeking the extension of time to lolzge the recqfé of appezl.
"The application was duly supporied by the applicant's
affidavit dated 25,7.97. As in the previous case the
application was strongly opposed by couasel for bvoth
respondents on the ground that no sufiicient cause is
shown for granting the extension.

As stated esriier the notice of avpeal was filed on
10.4.97. 1In his affidavit the applicent stated, and he
was nov. contradicted, that on 5.5.97 he applied to the
negistrar for copies of the proceedings and the same were
supplied in two instalments, the last inctalinent having
been supplied on 22.7.97. It is zpparent that on the
basis of that information the limitation period started

to run on 22.7.97 when the last instelment was supplied,

P

and in terms of wule 83 of the Court of Appeal DRules the
appeai ought to have been instituted on or before 22,9.97.
However, the applicant filed this application on 25.7.57.
Obviously that was premsture and misconceived; he should

have gpent his time processing the record of appesl rather

than processing the application.

Be that as it may, when the appliication came before
we on 21,10.97 the matter was ripe and mabture, and
Properiy before me because, as shown above, the limitation
Deriod had run ovt on 22,9.57. Since the appeal was not
instituted within 60 days of the noticc of appeal; it

was necessary for the applicant to rely on the exception



to sub~rule (1) of rule 83 which is %o the effect that in
computing the 60 days, the time talken to_oﬁfain the copy

~

of proceedings from the Registrar shall be excluded.
However, in order to rely on that exception it was further
necegsary for the applicant to show that he had sent to

‘the respondent copies of his letter to the Registrar

asking for a copy of the proceedings.

4s X said before, the applicant has shown that he did
write to the Registrar asking for a copy of the proceedings.
Trom a copy of that letter it also aﬁpears that copies of it
were addressed to both respondents. However, the applicant
in his affidavit does not make any suggmestion that the
copies of this letter wexre sent to the regpondents. Once
again the applicant sought to salvage the situation by
seexing an extension of time to seirve the respondents with
copies of his letter to.the Registrar, but for reasons set
out in the first leg of this application I declined to grant

-

it. Thus I uphold the submicsions by counsel for both
respondents that extension of time to institute the appeal
could not be granted because an essenviali condition for it

had not been satisfied.

I now turn to Y. Kamba's conteation that the
applicant's notice of appeal ought to be struck out. As
submitted by the learned counsel the notice of appeal was
served on him belatedly, and todate there has been no
application to serve him out of time. I entirely agree
that the belated service effected on him not pursuant to

any Court oréder was no service in law. Ané since up to
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the date of hearing there had been no application to serve
the notice on him out of time, then the appligant-was
clearly in.breach of the requirement under rule 77(1) of
the Rules. He had failed to tzake an esgential step in the

appeal which under rule 82 of the Ruices would justify

striking out the notice of appeal.

My refusal to grant Tthe applicant's two applications
for the extension of tine meant two thinzs: Tirst, the
applicant likewise in breach of rule 77(1), had failed to
serve the first respondent with a copy of the notice of
appeal, which again would justify striking oubt the notice
of appeal under rule 82 for failing %o take an essential
stép in the appeal. Secondly it meant that under rule
84 of the Rules the applicant is deemed +to have withdrawn
his notice of appeal for failure to institute the appeal
within 60 days of the notice of appeal which also warrants

striking out the notice of appeal.

In response fo all this the applicant reiterated his
pilea of ignorance of the law and court procedures and
insisted on his being granted an adjournment to do what
he had omitted to do, but for the reasons stated eariier

I refused the adjournment.

In %he result, therefore, the appiication fails. The
extension of time sought to serve the first respondent
with a copy of the notvice of appeal andvto inztitute the
appeal ig refused, and for the reasons I have also

endeavoured to give the applicant'!'s notice of appeal is



struck out. The applicant is to bezr the costs of this

application.

DATED at DAR B35 SALAA thic 28th day of October, 1557.:

fi.o . HISANGA

- JJUDTICE OF APPEAL

that this is a true cody of ihe original.

( M.S. SHANGAII )
DIPUTY REGISTRAR




