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(Application fcr stay of execubion
the judgment and decree of the i
Court of Tanzania at Tabora)

Sy 1
(Masanche, J.)

KISAN

to E
affidavit of Mr. M.K. Mutzki, counsel for the . T Ly
while lir, K.X. Kayaga and ¢, J.T. Boaz, advecs

on behalf of the 1st an. .1 y

filed counter-afficavit

respectively. Mr. Kayaga's counter-airidavi

Ias
'

objection challenging the competency of the apri - liz., L@ 4
directed that in the interest of timec saving t-
argued along with counsel's reply to the submics

applicant's advocate.

Mr. Mutoki's main ground ifor

respondents who are judgement creditors are thro

the decreze against the appiicant, the judgenenc ooy, ann

such move is iliegal becausez the applicant is n

recelvershi csidential Sector Telfornm RS iRl
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vide Government Notice Mo. S43 of 22.8.97. Elaborating cn f=is
counsel stated that the effcct »f hoing iel
is that frem tne effective date all properties of tho 0.
i
company are now under direct centrcl of PSEC in terms O It

provisicns of section 39 of the Pul:lic Corporaticons .o

Mo, 16 of 1993, So that, ccunsel went on, il the veo

xecute the decree, thov can enly de sc by
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cecmpany which is non-existént in Zavi,

Mr., Kayaga's preliminary objecticn concerned 1o vl .
v
It was that since the applicant comvany has thus ooen

receivership had the effect of transferring all 1:d

l2s5 he contended nont i

w

liabilities to the PSRC, Neverch

the more reason it was necessary to procezed

immediately so that his client dees not end up with an

. sz .
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The crucial question raiszed in

Wthat are the effects of placing tne applicant corperazi-i . oo

receivership of PSRC? Section 39 (7) of the

(amendment) Act wiich Mr

139 (1) ‘here

declared a specified public ccrporation

Commission shall from the effective date T-
responsible for the restructuring of tin

specified public cornorati

I can see nothing in this provision which suggestc th:o

placed under receivership a pubiic corporation ceases Lo exiii &



the restructuring of the corporatien, which co

living legal person, with a view to improvin; its port

Mr. Boaz made reference to section 43 of the Ac:

9 of the Bankruptcy Crdinance to show that up.n bl
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specified public corporation all

transferred to the PSEC as the official recel-.zo. :
of the Act says that:-
143, - (1) lNetwithstanding any other liw o ‘
s centrary, with effect from

of publication of an crder

ublic ccrporation to be a specilist

corporation the Cor

of the specified public cor-

poration; and

(t) have the power and all ihe

rights of a receiver =

in accordance with o 1z
to the Bankruptcy Ordinance

The provision vests in the PSRC the power to act as tie official

. receiver of the specified public corporation, and alze tie

e
jolalvl=ba

and the rights of a receiver appointed uncer the

nance (Cap. 25). Under section 9 (1) of the

g, (1) Cn the making of a receiving s.der tix
official receiver shall be thereby

constituted receiver of the properiy



cf Lhereafter, oo
as Ordinance,

devter 1o

debted in rospect of any debit provn
in vankruptey shall have any remed;

against the property or person of

the debtor in respect of the

or shall commence any action or

other legal aceedings,  unlegd

—

veoaf the court

the o court may

The provision does not trandis

specified public corpcration

itute

Tt merely cons

corporation in questicn, tut it Jdoes nov 53y
1 i

corporaticn c=z:

provision is that a public covporatbion under

to own property, and that ilo creditor of any dobe

court, prociod

ruptcy can, W

roperty. Of course there is ncthing to prevent
¥ J [

joining the PSRC, the recel

He cannot seck stay

applicant corporation on the pround that the Cor

being under receivership, docs not exist or does n

continues to be the owner of 15 property and that

of the court,

against its property. and Lo grant stay of ex

this stage would ameunt i pro-empting such or

s crediter of z debbt provable in bam:




with the leave of the cour: Loorviceed ageinst the o
) : ag :
2p[)l;cemt. That weould ne g o, .

ppeal

as overwhelm

Y

ras overwhelming chances cf

for granting stay orf emecuti~n.

hs. 100,000,000/




In the result, and ror *he reasons gliven, | al

e oadvance any grounds

that the applicant has fasls

-cution, in

the grant of an order for sthv

application ig

DATED at MWANZ'A this




