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AMO

1 . PRAXEDA PAULO 5
2 . T . M . K .  MIEMA 9 ...................... .. ................

(Application for stay of execution :
the judgment and decree of the h : 
Court of Tanzania at Tabora)

(Kasanche, J.)

dated the L̂:h. day ot May, . .

in

Civil Appeal No: 19 of _199S 

: M J _  I , I  N  G

KJSANGA, J . A . :

This is an application for stay of exec.;', 

to this Court, The notice of motion is duly 

affidavit of Hr. H.K. Hutaki, counsel for the 

while Hr, K.K. Kayaga and Mi. J,T. Boar.,, advoc." 

filed counter-affidavit on behalf of the 1st an- 

respectively. Mr. Kayaga's counter-aiiidavit c 

objection challenging the competency of the ap; 

directed that in the interest ol time saving t.: 

argued along with counsel's reply to the submi •. 

applicant's advocate.

Mr. Mutaki's main ground for the appiicrt. 

respondents who are judgement creditors are tr.r 

the decree against the applicant, the judgement 

such move is illegal because the applicant is n 

receivership of the Pi eside.nt irO. Sector Peiorm



vide Government Notice No. 5('3 of 22.8.97- Elaborac 

counsel stated that the effect of being placed ur.de:-

is that from the effective date all properties of ch
I

company are now under direct centre. 1 of PSRC in ter:;: 

provisions of section 39 of the Public Corporations 

No, 16 of 1993- So that, counsel vent on, if the r 

wish to execute the decree, the-.- car. only do sc by 

the properties of PSHC and not sgair-sc those of t.-.e 

company which is nor.-existent ::: _aw.

Mr. Kayaga's preliminary objection concerned

*
It was that since the applicant cc:ncanv has thus beer 

receivership, the prosent proceedings could only be 

instance of the PSRC and nor by the applicant ccmpar.; 

took the view that the act of placiruj the applicant 

receivership had the effect of transferring all its : 

liabilities to the PSRC, Nevertheless he contended - 

the more reason it was necessary to proceed with, th* 

immediately so that his client does not end up with ?

The crucial question raised in this application 

'.-/hat are the effects of placing the applicant cerpcr= 

receivership of FSRC? Section 39 ("i) of the Public 

(Amendment) Act which Mr. Mutaki relied on provides t

"39 (1) Where a public corporation has bee 

declared a specified public corporation, : 

Commission shall from the e n e ctive date c 

responsible for the restructuring of tivr 

specified public corporation.. •'

I can see nothing in this provision which suggests tn 

placed under receivership a'public corporation ceases



-  3  -

a legal person or ceases to own property. '■■/licit the provision says 

is that from the effective date the PSRC ehall bo responsible fcr 

the restructuring of the corporation, which centime:; bo a 

living legal person, with a view to i~,proviiv; its pori'er::ar.ce,

Mr, Boaa made reference to section ^3 of the

9 of the Bankruptcy Ordinance to show that be

specified public corporation all its assets a;;i --

transferred to the PS.-.C as the official rece .

of the Act says that:-

"^3. - (1) I'iotwithstanding any other 

# contrary, with effect from che s

of publication of an order a^cl&n..,; a 

public corporation to be a apecr.fi-:-". 

public corporation the Corf.::; U s  

shall -

(a) without further a s s u r . 3-2 

appointment have the ;;cser - - 

act as the official receiver 

of the specified public cor­

poration; and

(b) have the power and all the 

rights of a receiver aepci::: e . 

in accordance with or ..ura;.. 

to the Bankruptcy -Ordinance ,

The provision vests in the K3RC the power to act as che official 

receiver of the specified public corporation, and also the power 

and the rights of a receiver appointed under the Bankruptcy Ordi­

nance (Cap. 25). Under section 9 (1) of the .rinkr:;:;::/ rrdinrrj

)ig. (1) On the roaking of a receiving order 

official receiver shall be thereby 

constituted receiver of the property

..e r e d a r e d  a



rf the debtor, and thereafter, esc 

as directed by this Ordinance, .

creditor to v/i:--mi the debtor is ...■ 

debted in : x : ■ :1 of any debt ;>ro' 

in oankruptcy shall have any re:!!Oi 

against the property or person of 

the debtor in respect of the dent 

or shall cor.i’p"nee any action or 

other legal proceedings, unless 

with the l e a v  of the court and 

on such tei';:: as the court may

The provision does not : rans r the assets nn-i L 

specified public corporation to the PSRC as c.iai: 

It merely constitute ':; ; : - receiver o! s;*

corporation in. question, nut it does not say ! 

corporation ceases to o.-.'n a  ' property. r:.> '.s.: 

provision is that a public corporation under see 

to own property, and that its creditor of any ue 

ruptcy car., with the leave c-: t.ue court, prcc 

property. Of course tr.ere is nothing to prevent 

joining the PSRC, the receiver, as a co-defendar.

In my view, therefore, Mr. MutaJti's subtus 

He cannot seek stay of execution against the pro 

applicant corporation on the ground that the Lor 

being under receivership, does not exist or does

continues to be the owner of its property ana tr. 

of the court, a creditor cl a debt provable in b 

against its property. And i" grant stay of exec 

this stage would amount t"> pre-empting ouch cieu

-  It -



with the leave of the court 

applicant. That would net be

The remaining three rrn> 

be disposed of briefly, 

appeal has overwhelming cna; - 

said ti.Tie and again that this 

granting stay of oxcc-i:ioi:. ;■ 

at this stage cannot really 

for instance, the applies.:;: '-.a. 

appeal as the sole basic or. w.V
*

has overwhelming chances cf si:; 

the absence of ar.v ether ie--'

There was also the -:J Ler­

is not granted the applicant ct

aT-d l-TI'cps_T3.bJ.5 lcS3, iVo --

applicant will suifer substar.ti; 

repeatedly held that sue!: a bar: 

for granting stay of exectt:?::.

And lastly it was stated t 

ofier its immovable proper:'/ v p ! 

security of execution.. However 

respondent particularly objected 

vague. The applicant did net a:, 

alleged iittTiovable nrcnerties :r 

ar.d whether or not they involve 

is substance in that objection.

:eed against the m -

".a irreparable loss.

the applicant was pr 

at Shs. 100,OCO,OCO/V

I
Sayaga, counsel for 

m i s  saying m a t  the 

■te the particulars
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In the result, anci :'or 

that the applicant has fail;;!; 

the grant of an order for a t:iv 

application ic dismissed vil-’..

reasons (jive:;, 

advance any gr 

cu t ion . 1
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