IN TILS HIGH COURT OF T NZAMNIA
AT, TABORA

(DC) CIVIL APPRAL NO. 13 OF 1977
(Fron the decision of the District Court of

Sunbawanga at Sumbawanga in Civil Case No. 4/77)
BEFORE: P, P, HOYO, ESQ., RESIDENT MAGISTRATE

PIUS MSIGWA
‘ VITALIYA BOMALD .,. eeosssose R eeee APPELLANTS
DETELTLA PANGAZI * -
Versus

THE SECRETARY OF XKIJIJI CHA UJAMAA MAROCIIA esse NUESPONDENT

JUDGELT

SAMATTA, J., - Sunbawanga district has nany villages. One of then
is called Marocha, It is an ujonaa village. Its menbers are
sworn enenies of exploitation of man by wan. The village has been
in existence at least since 1974. In 1976 its members included
the three appellants, Before the end of that ycar all the three
appellants flitted fron the village. None of then gove a three =
nonth notice(in writing)of resienation, as they were required to
do by s. 11 (2) of the village's constitution, before their
erdgration, Before leaving the village each of them had participated
for more than two hundred days in comwunal work at the village.

A few nmonths after their deporture the renaining nerdbers of the
village shared between then the money vhiclhi was realised out of
the fruits of the comrunal toil, Iiach appellant believed thot,
since he had clso toiled in the corrwmal projects, he was entitled
to be paid for his labeur. The renaining nenbers of the village
did not agree with that stand., They argued that, as they had not
glven the required notice of resignation, the appellants had
forfeited whatever rights they would otherwise have hod in the
fruits of the corvmnal labour, The appellants were uninpressed
by that arpument. They refused to be victins of what thiey considered
as explcitation by the village. They resolved to swiwion the law
to their aid. On Jamuary 18, 1977, they jointly instituted

civil proceedings before the district court of Sumbawangn district

against the secretary of the villape,
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Each clained shs, 600/~ from the defendant., The latter strongly
resisted the claims. IHe rust hove entertrined the belief thoat the
appellnnts wanted to use the law as an instrunent for exploitation.
As the end of the trinl the suit was disnissed, the learned trial
nogistrate holding that the provisions of two sections in the
villageds constitution stood in the woy of the clains. The learned
tricl nogistrate concluded his judgaent with these words:—~

"Section 11 of the village's constitution
(Bxh. D.1) says that a village nether cnn resign
after ¢iving three nonths' notice. The three
rlaintiffs did not give any notice. Secticn 18
of the sane constitution says thnt a village ueuvber
who has resigned cannot cloin any share fron the
village's proceeds, In view of the above provisions
of the ccnstitution of the defendant village, I
hold thnt the three pl-intiffs, who quit the
village without notice, do not deserve a single
cent as clained in the plaint or «wtherwise. IHe
it not been for the provisions of snid constitution
I would have held othervise,"

Taling into account of the nature of the orler I intend to
moke later in this judgnent, I think it would not he proper
for ne to express any views on the lecrned trial negistrate's
interpret-tion of s, 18 of the villnge's constitution. VWhat

I can properly do is, I venture to think, to gquote the section
and leave it to the reader to deteriiine for hiniself whether or
nct the section was relevont to the focts of this case., The
section reads os follows, in Swahilis—

"Sharti la 18:

A e

(1) Kila iwaka kijiji kitotengn fedho lwe 2jili
yo Mfuko wa naendeleo na Mfuko wa Iudunc
lutokana na seherm yo ipato ya kila rwekng

(2) Fedha za lifuko wa ilzendeleo zitatwiila
katike utekeleznji wa rdpango ya uchuni
na weenleleo, Mfulo wa Mudwain ut~tunika
kwa shughuli za hudwie ne ustowi wa janii
kijijinis

(3) Mwanachana aliycejiuzulu na/au lufulcuzva
hataluwa no hoki ve Yudsci walipo yoyote
kutckana na Mfuko wo iinendeleo na Mfuko
wa uduria,

The record of the cose is silent s to whether llorecha village
was re;sdstered under s. 4 of the Villrges and Ujanna Villages
(Registration, Designation and Administrﬂtion) het, 1975, If
it was, then the suit by the cppellants should hove been instituted

against the Council of the villare: see so 11 {2) of the ict,
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I an prepared, for the present purpuse, to assume that the village
had not been registered under that ict., On that assuaption, it
st be correct to say that the suii by the appellants was governed
by the provisions of 0.1, r, 8 of the Civil Procedure Code, 1966,
which I proceed to rend:~
"8, - (1) Where there are nuierous persons having
the same interest in one suit, cie or uore of such \
persons nay, with the pernission c¢. the cou t, sue or b Sm\}m
&e nay defend, in such suit, on hchalf of or for the
benefit of all persons so interested, DBut the court
shall in such case give, at the rlaintiff's expense,
notice of the institution of the iLait to all such
persons either by personcl service or, where fron

the nmunber of persons or any other cause such service
is not reasonably practicable, b: public ndvertisenent,

s

. as the court in each case nay diicct.
(2) iy person on whose beb~if or for whose

benefit a suit is instituted or (efended under

sub~rule (1) noy apply to the ‘cove’t to be uade a

party to such suit."
It will be recdily noted fro: the abhove rule th~t institution
of a representative suit is not a natbter cf right, a party wishing
to comuence such proceedings must first seek leave of the court to
do so. Such leave rust be sought by woy of chanber - application.
This procedure was not followed intl present case. It will also
be readily noted from the rule thnt ~fter leave has been granted
by court and the representotive suls las been filed, the court
rust give notice of the suit teo all persons havipg the sane interest
with the plaintiff/s or defendant/s, os the case uay be. The
record of the present cnse does not ive cven a hint that the
rest of the nembers of the villarse, who clecrly shared & COTQ§D
interest with the respondent in the 7it, were uade aware by _the
court of the institution of the sui<. That was a serious omission.
It is quite possible - although notflikely - that sone of the
leaders of the villogers ﬁould Love vished to Le niode parties to
the suit,

What, then, is to e done now? I have given the nost anxious
consideration to thot questibn and, 1. the upshot, I have arrived

ot the opinion that 2 new trinl shoril Le ordered, The second

procedual error nade by the loarned “-ial noristrate is so serious
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that, in ny view, it vitiates the proccedings conducted in the
case. I an not disposed to think that the provisions of s, 73
of the Civil Procedure Code can be brought in cid to cure the
error. The rest of the uenbers of the village were denied their
right to elect to defend the suit. The fact that the suit was
resolved in their favour is unimportant because it is quite
possible that if the present appeal were to be deterimined on
its nerits this court night not share the lenrned tricl ma:distrate's
conclusion.

FPor the reasons I have enleavourcd to state, T hope not at
an unreasonable length, I have renched the view thnt the anpeal
must be allowed, The lower court’s decision is, accordingly, set
aside, It is ordered that the case be dealt with andheard de novo
by ancother nagsistrate of coupetent jurisdiction. Of course if
the village is registered under s. 4 of the Villames and Ujanaa 1
Villages (Reristration, Designotion and Adninistrotion) Act, 1975,
the new trial riagistrate should consider allowing the appellants
to anend their plaint by substituting the village's Council as
the defendant for the respondent. I ninke no order as to costs

of this appeal,
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