IN THE HIGH COURT OF TANZANIA
AT DAR ES SALAAM

CIVIL REVISION NO. 22/02

TRAMICO INVESTMENTS COMPANY L'ID sesvqess APPLICANT

Versus
KAHIZ 11T BAHIGANA & ANOTHER esesencess RESPON.DM

mAm, J:
'Ihis is & revision in which this court is being asked to mxll:l&
warrent of sreinant issued sgainst a vessel named MW BANUSSO II on

the ground that the vessel is the property of the applicant who is nul
a party to the proceedings which led to the attachment order. ‘

‘The applicent is TRAMICO INVESTMENT COMPANY LIMITED, One Kahizilogo
Bahigana filed & chamber epplication under Section 12 (2) of the
Marchent Shipping Act ang Section 133 of the Eknploryment Ordimnce Cap- -
366 and Sectlon 95 ‘of the Civil Procedure Code 1966 pray:’.ng for p-'yment
of woges. The Managing D:Lreptor DEN~-TAX T RESOURCES LID 4n the chamber -
application is the raapdpd«mt‘ The application was filed in court on
19/‘13/9?’ Hr, Kalizilz:ge Beehigane is- the respondent in this revisional

:maadinss-

_ Thas application in the subordinato court wos heard exprrte. Attenpba
to have this cxperte docrec set nside wae not suceeeaful. It wes 4n the
g@peoution of the decree thot the vessel which Toxis the subjeet mtter
of these proceedings was wihbre Objection procedings were filed 1n
the subordinate court to challenge the attechment but were tiomissall,

The diemissal of 'th.s oD Jection precasdings ia whot hns lod to the ming
of this revision,

The revdsion hoe been filed under Seakione L4 (1) of the Magistrataa
Covrtm Act 1984 ne woll £8 Section ?9"’1) and Sectiom 95 of the Civil
- Peocedure Code 1966 as well as Order XXI rule 2h (2) and Rule 57 of the

Civil Procedure Code, 1966,

The applic .nt is being reprosented vy Mr Dupcen, learned Mmcate.
fﬁh-e Mpau:niont 1= not repragerteds The respondent alood ooveray gotamy....

m of objec uion.

The parties filed written submissjor for »nd agrim*t the applicstion
under the direction of this court. The seme with the preliminsry objecticn.
- Apparently, the reepondent hss mot filed a reply to the preliminary
ohjaation nor a reply to the dcr:m opplication. Although he hos filed a
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chmnberapplicaeion séeking for extension oﬁ%m gile the seme, 1Y is not
" "worthy allowing the application to Proceed to .f!ﬂlhearing,_ of the chember
afpplic&tion because at the enc of the doy it mighit not alter the out
come of the revision. This view is being expressed after a thorough study
of the prdceeding'e in the trianl court as well us the wesent spplication

and the submissions filed,. .

It is dmportant for me to mention that the reseerch dorie by the"pb;‘fiu'
is apprecinteds I thank them for their effortes, Their submission 1s of
assistance in the disposal of this opplication,

. : The first point of preliminary objection is that the applic}etion’iq
 time barred, Having irspected the record of the trial court and the time
when the revision was filed, I will say that this objection hes no merits

~The ruling in which this revision is being preffrred m-déiivered on

13 February 2002, This revision was filed on 19th February 2002, while
I appreciate the submission made by the respondent on this point, the o
truth of the'matter is that he is misteken. Mr. Duncen submitted correctly

that the application wes filed on the sixth day after delivery of the

Tuling, It wos filed within time, | R

Régarding, the mseccnd point of ob:;ection,..the mponééht soéma to be
conoerned why Mr, Duncen cited both Section 79 (1) of the Civil Procedure
Code 1966 and Section % (1) of the logistrates Courts Act. His opinion
‘-.3;- that Mr. Duncan shoulid heve been specific on which provision of the
law he is Telying upon Tather then quoting both of them. In other words
the mpplisent ought to say whether she is relying on Section 79 (1) of
the Civil Provedure Code 1966 or Section W (1) of the Mogietrates .
Courts Act, Mr.D’.Wﬂ.ﬁ:x-reéponse is detailed, However the point ragsed
by the respondent has substance given the totinotion existing in the
circ‘lﬁnatance'a of the &pplication of the two vrovisions, The rrovision
of &eetion 79 €1) of the Civil Procedure Code 1966 are restrictive, They
a:ce Yimited %o Jur;lsdicvion that 1= acting without Jurisdiction or |
exercising Jurladictdeg Pmdemrut iy Sostion 44 (1) 1is broader, covering
all pircumgtzmees reflecting error meterisl vo tuc A tonpes of
the cage invplving injustice, Given the dtetinction it is importony e _
ﬁxe applicant to point vut specifically the provision which is being relied
upon rather thar doing o guess work. A1l the somegthe $iting,e e
provisions is not a fatal mistoke warrenting the dismissal of the
application, |

Regarding the citing of Orders XXI Rule 2& (2) ond Rule 57 I muet
soy they were quoted out of contesteIi ns for ns these provisions are
coneernsd, *hey hove no relationship at all with these Proceedings while
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I apprevinte the submission made by Mr. bunscan' on this espect my feelings
ere that they are tc 1ly drrelevant to these revisional proceédingn. They
add nothing tp the application which is before this court apart from
réflecting some doubts °® the advocate on which Provisions of the lew
ore applicabls under the circumstances which led to the filing of the‘
application. All the some, citing them does not make the mpplication fatal:
- particularly where the enobling provisions for filing & revision h=ve been
- cited, ‘
The respondent has also raised an orgument to the effect thrt under
Sectdon 112 (1) of the erstout. Shipplag Act 1967, the mea mens lien over
~‘q'veesel.does“not change with the chonge of ownership of the vh&ﬁeﬁ. The
‘onswer to the ergument 4s simple, It 01l depends how the ownership Yosses, |
In any. event this ie not o motter which can be argued by pr‘elimino'.ry
objection becouse evidence will be required to show who 1s the owner amng
how the ownership wes acquired,

Having tnalysed the arguments given in respect of the preliminary
objection, I must. conclude by saying that the preliminary objection hag

The next atep is to look at the application for revisionm, Mr. Dunoan :
submitted that by the tire employment Couse No. 264 of 1997 wes detere
mined, the vessel BANUSSC IT was 7o Jonger the property of the judgment
debtor(DEN = TN RESOVRCISY, The resmog given 4s thet DEN —TAN RESOURSES
was involved in Sdgh Court Civil Case Noa 106 of 1996 which led the
Mership of the vessel to pass to Industualization Fung for Developing

' conntriea."lhereafter, the vessel was rut under the Receiverﬂdanager_ :
(Mr. Nigrod Miono), e vessel was #0ld to Tangol Fishing Company and
otnership was tramsforred to 4t og 24th February, 1997, At a lster
stoge, on 20th December, 2000 the applicant bought the vessel from

Tangol M. shing Company Limiteq,

M, Duncowts submission vhich is correct is thot the sequence of
events show Aot at the time the case was filed in the trinl court on
19th December, 1997 DEN_TAN RISOURCES LIMITED wes no longer the owner
of the vessel BANUSSO ITI. There w28 no Justification for the triml court
ﬂjsmj,aging the okjection Proceedings, The Sequence of the events clearly
show that the 'ves,;el w98 80ld even before the filing of the application
by the decree holder, The dismissal oceassioned injustice to the '
applieant becoause har property wos being attachec vhile she was not o2
party to the Proceslings and she had not even been given the opportunity
to be heard, o
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under the euthority of the court,

This coutt takes Judical notice of the consent arder made in the High
Court Civil Case No, 106 of 1996, betveen DEN . mAN RESQURCES _LTD VS THE
SIDUSIRIALIZATION FUND FOR DEVELOPTNG COWNTERIES. There wes & Memorgndum
of sttlement by the Parties. Under Para 5y the IFU was given an automotic
right of possession of the vessel (BANUSSO I} without Tecourse to court
or oy other legel agtiinn if the DEN « TAN RESOURCES defoulted to hapour
the repayment schedule. It eppeers thet DEN = TAN RESOURCES defaulted
end so IFU 4og)k Possession of the vessel, Subseguently DiNe TiN RESOURCES
was put under Treceivership and the vessel (BANUSSO II) wag sold to Tangol
Fishing Company ¢

Applicant, there was o justification ’k.':xt all for the trial megistrate
Bolding that the sale wos ntengeq o ITevert exevution. The histwey of
. “"‘bhe_'VGISsel shows that at the time the decree holder filed the cmse in the
- tedn) court, the vessel was no longer the proper'l:y of the judgment debtor,

- The other irr_ogularitf Déintesd cut by My, Duncen is thot the trisl
'.c'ourt lacked Jurisdiction +o entertain fhe.case which was fileqd by the
decres hoa_da:/\‘.!fe trinl court because the Judgment Qebtor wos under
Tecqlivepship of Meono sn¢ Compeny Ldvocates,

Mro Duncan submitted correctly thot the Reweiven and Menager wos
2ot Joined into the Proceedings and the suit wos filed without first
obtoingng the leave of the Hizh Court no required by Section 9 of the
- Bonkyuptey Ordipance « Cop 25, The defects given above 1. an illuetration of
the dnjustice which wag doge by the trial court, The trinal court had ne
Juriedjction o entertnin the case which was filep by the decree holdey,
This 4s o matter which falig squerely under the Provisions of Seetion
¥ (1) of the Civ:ia Frocedure Code 1966, Since it ie orly the objection
Proceedings which wer.. challanged, thie court will suo moto revise the
Whole proceedings in the trial court under Section Y (1) of the Hagisprave
Courts Act, 1984 because they arc s mllity,

264 of 1997, Mo order of coets, A /{% :

JUDGE
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