
IN THE HIGH COU:i.T OF TANZANIA

~~rt ES SALAAM
CIVIL APPEAL NO •• 2/1997
OKULLo. . . . . . . . . . . . . .. APPELLANT

On 21.6.95 Nchirnbi, Senior Resident Magistrate,
dismissed HM. Ciyil Case No. 162 of 1992 under Order 9 Rule
8 of the Civil Procedure Cede fer non-appearance of the

~plaintiff. After that on 26.6.95 the plaintiff filed a
chamber application under Order 9 Rules 9 (1) 13 (1) .~d
section 95 of the OPC seeking the following order.
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Versus
NATIONAL MILLING COHPOH.A'fION•• RESPONDENT

That the order dismissing the suit
dated .2lst June, 1995 be set aside
and a d~y ~; appointed to determine
main suit on its own merits".

The application was supported by an affidavit of
William C. MWakasungula learned advocate for the plaintiff.
fhis application was dismissed on 11.4.96 hence this appeal
to this court against that RUling. Mr. Hwakasungula, le~ed
advocate appeared for the appellant and Mrs. MUkalleappeared
for the rGspondent. The memorandum of appeal raises the
tol1.owing grounds of appeal, namcly- -

" 1. The learned trial magistrate erred
in law and in, fact in not holding that
the clerks in the chambers of the
appellants advocate cOUldLg~¥eimme-
diately know what predicament be fell
the advocate for the appellant as to be
able to attend the court in good time.

2. The learned trial magistrate erred in...

law and in fact in holding that ~~
cation between the home of the advocate
f0r the appellant and his office in the
city centre was not possible in the
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circumstances because of the distance".
In order to appreciate these giUow1dsof appeal, it is in

my view necessary to examine Mr. Mwak8sungula's supporting
affidavit in the plaintiff's application in the trial court.
A few paragraphs will suffice for own purposes.--

\I L~. That this matter was however dismissed
for want of appearance of plaintiff/applicant
herein.
5. That on that material date, was bereaved
by my next door neighbour one Mr. Jobok8 at
Ukcmga vvhereI had to participste in the
funeral.
6., That my clerk could not attend the case
as he was not aware of my predicament.
7. That I am informed by the applicant
that he was at Kivukoni Court <.m time but
never heard his case being called out."

Before me, Mr. Mwakasungula has repeated these aver-
ments in his affidavit. He did not attend tho court since his
neighbour at Ukonga was bereaved and had to attend the fJil~eral,
that he had no telephone contact with his office to notify his
clerk though he did not say whether or not he thought of
boarding a il daladalatl or any other available transport to
rush to his chambers in town. He added that his client, the
applicant was present in court on the materal date but did
not hear his case being called out. The learned advocate
said he believed the appellant who had no reason to tell lies
or fabricate a story. On her part Mr. r~Iakalle,learned advocate
subm~tted that the appellant has not advanced sufficient cause
to enable the court to invoke Order 9 rule 9 (I) of the CPC
and that Order 9 rule 13 (1) was inapplicable to the circu-
mstances of this suit.

9 (1) where a suit is wholly or partly
dismissed undel'rule 8" the plaintiff
shall be precluded from bringing a
fresh suit in respect of the same case



of action. But he may apply for an
order to set the dismissal aside, and if.hc:
satisfies the court that there was sufficient-~.. . ...••..... --. .. -
caJ;lsE;>for hiLnon-'WEearanc~h2n ",thesuit
was called on for hearing& the court shall
make an order setting aside tho dismissal
upon such terms as to costs or otherwise as
it thinks fit, and shall appoint a day for
proceeding with the suit".

The trial magistrate was well-aware of this provision
of th~ law and was of the view that the reasons advanced by
the learned advocate did not amount to sufficient cause to
enable him to set aside the dismissal order he had proviously
made. I am in entire agreement with him. The unnamed clerks
in the chambers of the appel12nts advocate did not file any
affidavit to explain generally or in detail what exactly
happened on the material date. The court would indeed like
to know whc.ut;..:stepsthe annamed olerks did tak~ in the absence
of Mr. Mwakasungula himself. As clerks in the said chambers,
I quess they would k..nowthe court calendar of lVir.Mwakasungula.
There is no affidavit evidence to this effect. It is in Mr.
Mwakasungula's aggidavit that the appellant was physically
present at the court premises but did not hear his c~se being
called out. Again there is no affidavit evidence from the
appellant himself except hearsay evidence frcm ]VIr.IIJlwak8sungula
This cannot support such an '11legation. lK.nthe circumstances
I agree with the trial magistrate that no sufficient cause had
been shown to invoke order 9 rule 9 (1) of the ePC. The appeal
is dismissed in its entirety with costs.

NSEKELA
~~

24.10.97.



IN TIll HIGH COUP':'"'JF TANZANIA
AT DARES S~LAAM••.... _-~'_.,,.. ..

AIDA KYENKUN,.}U• 0

Versus
J OHNKYK~Km\jGU .. 5
EQUATORIN.TERN1~TIOhAL) ••
N.B.C. LDUTED )

JUDGME\JT-------
(E X - PAR TE)

MASSATI, J.:

In a suit £iled by Aida Kyenkw1gu against John Kyenkungu,
I

Equator International Agency Ltd. and NBCLimited, the
plaintif£ soughi, for a permanent Lljunction to restrain the

defendants from foreclosing and selling all that property
situated on Plots No. 273/A Mikocheni and No.479 Kawe Low

Density 0."1 the ground that they are ma~t.i~Pfi~l.;.-?f'Qperties.
The Plaintiff also sought to vitiate the transac~ion on
the ground of fraud. She filed the suit on 22nd February,
2001. Only the 3rd Defendant NBCLTD., filed a written
statement of ae£ence.

In the writ:\ten stateme:n-! of defence the 3rd Defendant
not only denied liability f,r the Plaintiff's claims, but,
also raised a counterclaim praying for jUdgment and decree
against EQUA'lURINTERNATIO]\J_/~LAGENCYLTD., JOHN KYENKUNGU,
and ASHURAWASHOKE'RAfor

(a) An order of foreclosing and sale of
CertificatEBNo. 39085 and 186314/53
in Dar es Salaam City.

(b) Payment of Tshs. 178,253, 734.00 ~_ess the sum to
be reduced from selling the properties.
Interest at 25% up to the date of jUdgment.
Inter8st at court rate of 12% L'Jm the date
o£ jUdgment to that of final se-,.tlernent and

(e) C&sts.

comprise«-
propertiesL in
both situated

(0)
(d)

'fue Defendants falled to file tl.eir Written Statement ,et
Dete~lce ana. bboir a1')p~ication for e) tE_nsion of time within
which to £11e the S3,-,Y WCR dismissec., l'y Kimaro J. on 20.8.2002.



After dismissal of the appli(atioH for extension of time the
case was fixed for trial on 11.11,2002. Ever since the
Plaintiff failed to appear and so on 29.7.2003 I struck
out the suit for want of prosecution. And on 10.7.2003
I ordered the 3rd Defendant to prove its case exparte
by filing an affidavit. That affidavit was filed on
25.7.2003.

U~n perasal of the aff"davit qf Mr. Godson Tito Killiza
the 3rd.Defendant's Company Secretary, and as there is no
defence, I find and hold th t the 2nd Defendant, John
Kyenkunguhad mortgaged pr.oerties comprised in Certificate
of-Title No. 30085 and AS RA \NASHOKERA had mortgaged CT
186314/53 with the 3rd Defe dant NBC Ltd to secure an
unspecified sum to be advan ed to the 1st Defendant, EQUATOR
INTERNATIONAL LTD. I am a so sa-tisfied that the properties
legally belong to the mortg gors and that the mortgages
were duly registered. I amlalso satisfied that as at
December 2000 the amount outstanding against EQUATOR INTER-
NATIONAL AGENCY LTD., stoodjat shs. 137,619,005.84 as
principal sum and 50,010,921.95 as accrued interest, thereby
~ing a total of shs. 187,f29,932.79 as alleged in the
counterclaim.

On the above pr8mises, t enter jUdgment and decree in
favour of the 3rd Defendant I as prayed with interest at 25%

Ifrom the date of filing the I counterclaim to the date of
the jUdgment but I will aw~rd only 7% interest on the

deoretal suw. The 3rd Defen~ant shall also have his costs.
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S. A". ~1ASSAT1:-

J1QE
27.8 2003

JUdgment delivered in Chamb~rs this 27th day of August,
2003 in the presence of Mr.iMujUluzi for the Counterclimant/
Defendant and in the absencr of the otler parties.
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• A. JVT~SSATI

J GE

27.8.2003


