





It would appear the appellant was unhappy with the distribution but she
never appealed. Meanwhile she continued to occupy the house and the plot
at Kigwe hence delimiting the respondent’s occupation of the same. This

prompted the respondent to go to the District Court of Bahi where, on

0;0fi2004. The application ended in his

favour, the outcome which enraged the appellant. She appealed to this court
in PC, Civil Appeal No. 8 of 2005. The judgment of this court delivered by
Masanche , J (as he then was) on 6% June 2006, reversed the revision by
quashing and set aside the revision order after it held that, the revision was
wrongly instituted as what was at issue was not the irregularity of the trial
court proceedings or judgment but the execution of its decree which could
only be done by the same court. The parties were subsequently directed to
or go back to the court for execution of the decree or in the alternative, for

the agrieved party to appeal to the district court if he/she so wished.

Although the record is silent whether the parties complied with these
directives. What it certain is that, in 2021, the respondent went back to the
trial court with a completely new matter but rooted in the matrimonial cause.
He instituted Criminal Case No. 90 of 2021 suing the appeliant for criminal
trespass the details of which being that, in disregard to the decree in
Matrimonial Cause No. 16 of 2002 which gave him the house at Kigwe, on
4/4/2012, the appellant trespassed into it, built a house therein and started
to live there. The appellant was found guilty, convicted and sentenced to a
fine of Tshs 100,000/= or in default a jail term for 6 months. The appellant
appealed to the district court but her appeal ended barren.
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ownership of the suit property was established. He referred the court to the
case of Sylivery Nkangaa vs. Raphael Albertho [1992] TLR 110 where
it was held that a charge of criminal trespass cannot succeed where the
matter involves a disputed land whose ownership has not been finally
determined by a civil suit and that, a criminal court is not a proper forum for
determining the rights of those claiming land ownership. In conclusion, he
prayed that the court allow the appeal.

In reply, Mr. Charles Simon also narrated the history of the aapeal.]

Opposing the first ground of appeal Mr. Simon argued that the appellant in
her submission has stated that she was given a house at Nkuhungu and
there is no dispute that the house was handed over to her and witnessed by
John Masaka who testified as SU 3. He argued further that, even when John
Masaka was testifying in court thé appellant didn‘t cross examine her an
e R Sdmitad the Tacts secerted by thg

omission which in law

Eo'n'stitu! t'e's!t Lespassﬁ. 3

Submitting on the second ground of the appeal he argued that the house at
Kigwe is not under dispute of ownership because through Matrimonial Cause
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Assuming that the responderit did not heed to the directives of this court
that he should apply for the execution of the decree, the proper recourse for
him was to pursue the execution. If he heeded to the directives of this court
and had the decree executed, the proper recourse for him was to sue the
appellant before the land disputes courts which, unlike criminal courts, enjoy
jurisdiction over the determination of land ownership dispute as stated under
section 167(1) of the Land Act, Cap 113 R: E 2019 which by which the
exclusive jurisdiction to hear and determine land matters is vested in these
courts. Needless to emphasisize what was held in Sylivery Nkanga v.
Raphael Albertho (supra) that, a criminal court is not a proper forum for
determining the rights of those claiming ownership of land. As the appellant
had fronted a defence of bonafide claim of right, the parties ought to have
been advised to pursue civil redress as stated in the case of Mustapha
Juma v. Selemani Bakari [2017] TLR 427. The second ground is therefore

meritorious. It is therefore upheld.

Turning to the first ground of appeal, I subscribe to the appellant’s counsel
that even if the criminal proceedings was the proper remedy, there was no
sufficient evidence to warrant a conviction. To prove the offence of criminal
trespass which had been laid at the appellant’s door, the respondent not only
ought to prove that the appellant entered into the suit premises, built a
house or established his residence there. He has to prove that that she did
so with the intent of intent of committing an offence or intimidating, insulting
or annoying him. Section 299 of the Penal Code under which the offence of

trespass is created expressly provides so. It states:-
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