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(Appeal from the Conviction and Sentence
of the High Court of Tanzania at Musoma)
(Mfalila, J.) dated the 17th day of

December, 1979,

.
Al

CRIMINAL SESSIONS CASE NO, 81 OF 197@
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JYDGMENT OF THE COURT

_MWAKASENDO, J.A.:

The appellant MWITA s/o KIABAROTI aliac 'IYAKIHENGU, was

charged end convicted by the High Jourt of the ¥.rder cf JO3EPH

? 0 (

NYAMHANGA MARWA and sentenced to death.

The learned trial judge in his judgment, zftsr meviewling

W

the evldence deposed, was of the view that the gizstioa of guilt

or otherwise of the accused, now the appellant, civpended on whether
i.

} o

¥

ohe peiieved the witnesses of the prosecution cr rnow « partlcuiarly

the ildentification evidence of the two widows of tit: cdeceased

¥

MARWA. The learned trial judge was clearly of the 'riew that the

identification evidence was of a weak kind - insufficient of

"

itself to found the basis of a conviction. He thouj-i, in the
circﬂﬁstances of the case, that something more wasétequired
P

tg support beyopd doubt the.. identification of the, appellant

as the‘one who fatally aseaulted ine deceased MARWF, Mg fourd
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_support for the wldows' identificartion evidence in iia cvidence
e
of ‘the accused's words including insults and threat ‘

,,.a )

-to have~been spoken or made by him framthe sanctuary o? ai. Hoiz.

v, tideds
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If one accepts that the accused made the alleged insults and

E

tnreats in the night, which the learned trial judge seems to

.\

have done, we think when this evidence is considered with

the other evidenee addnced by the prosecutioh; such as the
~aetbof the acgused of going to the scene of crime the following
mofningi retrieving the spear blade and confessing that
heihad used it to spear the deceased - thefeic;n be no doubt
ieft‘ as to the idontity of the appellant as the killei of the
,deceased MARWA.
HoweVer Me. Vi N. Desai, learned counsel for the
appellant, ih & spirited short submission contended that the
view reached by the learnad trial judge on the &rucial
issue of Identiflcation was erroncous because in the words
~ used in the fitet érouna of appeal the judge "did not examine
ithe."e’.‘\i‘riidence of identification criticaily in View of the fact

that the night'in question did not favour correct identification.".
With reSpect, ‘we do not agree. WL think the learned trial Judge
@roperly dealt with this matter and was perfectly entitled,

on the e;idence on record, to hold that the appellant was

cor:ectly identified as the killer of the deceased.

With regard to the second ground of appeal, that is,
ithe qu;stion whether in view of the unanimous opinion of .the
assessors on the issue of credibility the learned trial
judge should have held their opinions logically tenabie

"and acted éccoraingiy; we think that as properly submitted
by Mr, Mwanyika, learned counsel for the Republic, the
learnad trial judge was qulte entitled, on the evidence,

‘to reject the assessors' view of the matter.
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%%ﬂ&hat as it may, we are satisficd, on the evidence,

that the cgnviction of the appellant for murder was proper.
(. h

’

We accordi%gly dismiss this appeal.
i

DATED at MWANZA this 10th day of October, 1980.
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