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Four persons were charg~d rith the murd.r of tha deceased; tuo
Wara convicted s chacvged and two were acqitt:d.  The two convizized -
were respectively lst accused and 4th accused at the trial. We will
continue to call thom lst accused Swaibu and 4th awcused vamweru ol

this sppeal.

The: convictions vere hased s0l:ly on the all-aed confession to
the killiné by the 4th accusad, PW.2 2rvson statad that he heard <he
dth sccused €11 how hey dooe bith accused together with the 3 oz
co-accused. killed the deceassd and how the deceasad was buried nalind,
with the club and rop= used in killine the daceasad. At the time of
the confession, the dth accused was at the scene with other villagaers
and he was being questioned from about 9.00 PoM. to 2.00 a.li. the

fFollowing morning.

However, PW.1l who, according to PW.2 Brvson, was with V.2
threoughout, did net appear to Have heard any confession by the 4ih
accused. PW.2 3ryson also said that a militia man, Nestory, was
not present when the 4th accused made his confession. Howevar, JW.3
Detective Constable Charles, testified that Nectory Wad told hia ixat
he, i.c. Nestory, was present whan the 4th accused ga®e details as to

how they killed the deceasad.

T ; s ) .
The trial judge acceptad the evidence of PW.2 Bryson ani helg
th. confession was made by 4th accused an? the Confession implicated

all e othir 3 co-accused.  The triz2l judge ‘1~0 hold that the confesSiom
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Howev:r, we cannot discount th: ~vidence of 7,3 when he stated

i
that Kestory hid tecle him that he, i.o. Nestory tas pressnt whan the

4th accus<d confessed. HNestory hims~lf gave 2vidence as DW.EZ, but

was declared hostile and we will ignors nis evidonce.

We cannot say with any conviction that the confession was made
in the absence of Nastory. We think that it was quite possible that
Nestory was present and that PW.2 had overlooked that fa:t. The confession

of 4th accused is therefore inadmissible under Section 27 of the Evidence
Hestory

Act as é, is “under the rank of o cerporal. Howaver, in terms of sa2clion
31 of the Evidence Act, certain facts were gigeovered in consegquence oI
the information received from 4th accused. The 4th accused had stated
that the decressed body was buried naked, with a club avrd rope nzarc hine
When PW.2 and other villagers dug up the body of th: dzceased - it waus
found to be naked and a club and a rope were found by the dec=asad's
side. This part of the confession was admissible. Only a person actively
implicated in the killing of the deceased could have knowledg= of these
facts. "h: deceased died as a r:sult of a fracture on his skull.

The 4th accused had alleged that the prosecution witnesses had told lics

against him.

In our view, the 4th accusazd iiyvamnweru must be imnlicatad in cho

killing of the deceascd gy otherwiss he could not possibly have knowm
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of the Accensed boing buried naksd with a club and a piccs of rons by

his sides  We think that his conviction

rardor is Juctifie,

dismisg hig anpoala

as recarnds st accusnd Swaibu, 0 oonly ovioonce againat him o iu R
the inddinissizie confoszion of dth acoy aed, TMose 1g thorafore o
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his ampaal, auvash his conviciion

cn him aad corder th=zt he bhe zli~zec
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