
IN THE COURT ,0P APPEAL OF TANZiifflA 

AT ARUSHA

C IV IL  APPLICATION NO. 43 OF 1994 

BETWEEN

1. LOHAY AKONAAY 8
2 . JOSEPH LOHAY j • » • • « • • • •  • APPLICiiNTS

AND

THE HONo ATTORNEY GENERAL . . . . . .  RESPONDENT

(A p p l i c a t io n  f o r  e x ten s io n  o f  time 
fr'om the Order o f  the High Court o f  
Tanzania a t  Arusha)

(MtJNUO, Jo )

dated  the 21st day o f  O c tober ,  1993 

in

M is c .  C i v i l  Cause No« l  o f  1993

R U L I N G

MN2AVAS, J . A . t

This is  a n o t i c e  o f  motion und^r Rules 8 and 57 o f  th e  Court

o f  Appeal R u le s .  tJhder pata  ( a )  o f  the  h o t i x ^ a m o t i o n  the

appi ica-nta a*ra aeekih'#' ■“Vx-ke^alon o f  time to  d a t «  o f  axrfcual 

f i l l i n g  to  f i l e  a R e fe ren ce  in the m a tte r  0<f CHhwH A p p l i c a t i o n  

No, 4 o f  1993 between the p a r t i e s " .

When the a p p l i c a t i o n  came up f o r  hear ing  y es te rd a y  

Mr. Lobulu  lsarr>»d advoca te  f o r  the a p p l ica n ts  in form ed the 

Court th a t  he was w ithdraw ing  th e  a f f id a v i - t s  jpof-»r.r«d to  under 

para  (b )  o f  the  n o t i c e  o f  m otion .

The lea rn ed  Counsel argued th a t  the  m a tte r  to  be d ec id ed  by

the Court was whether o r  no t the  R e fe ren ce  was tim eous. I f  the

answer was in the n e g a t iv e  whether the a p p l ic a n ts  have advanced 

s u f f i c i e n t  reason to  account f o r  t h e i r  f a i l u r e  to  f i l e  t h e i r  

R e fe ren ce  in t im e .  T t  was th e  le a rn ed  a d v o c a te 's  subm ission
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th a t  the  ex—p a r te  o rd e r  th a t  o rdered  s ta y  o f  e x e cu t io n  was 

d e l i v e r e d  on 13/12/93 and th a t  he came to  know o f  the o rd e r  

on 29/12/93 and c o l l e c t e d  copy o f  the o rd e r  on the same day 

and f i l e d  h is R e fe ren ce  on 4/1/94.

Mr. Lobulu subm itted  th a t  time o f  l im i t a t i o n  s t a r t e d  t o  run 

on 29/12/93, the day he came to  know o f  the o rd e r  o f  s ta y  o f  

e x e c u t io n .  In support o f  h is  argument the C ourt was r e f e r r e d  to 

the d e c is io n s  in 3URJIT SIGH TOOR v  8A3LA &, GAJJA AUTO GARAGE -  

(1968 ) HCD 292, DR. M.  ̂DA_YAADM IN I5TRAT0R OF H.H. THE AG A KHiiN 

HOSPITAL PAR SS SALi^vM v  T„ SrJJGA (1968) HCD 353 And HAJI v GANGJI-

(1971) HCD 106. That be ing  the p o s i t i o n  i t  was subm itted  the

R e fe r en ce  was f i l e d  in  t im e .

In r e b u t ta l  Mr. Mono, le a rn ed  P r in c ip a l  S ta te  A t to rn e y  

subm itted  th a t  Mr. Lobul u 's  argument was a t t r a c t i v e  but c o n t ra ry  

to  p r in c ip l e s  o f  la w . I t  was argued th a t  the  a f f i d a v i t  r e l i e d  

on does n o t  form p a r t  o f  th e  n o t i c e  o f  motion b e fo r e  the Court 

b ecau se , i t  was su bm itted , th e  a f f i d a v i t  is  dated  3/1/94.

I t  was argued th a t  th e r e  were o n ly  two a f f i d a v i t s  dated

12/9/93 which accompanied the n o t i c e  o f  motion dated  th e  same 

day .

Mr. Mono subm itted  th a t  even i f ,  f o r  the sake o f  argument, 

he was to  ag ree  w ith  the  a p p l ic a n t s '  argument th a t  the R e fe ren ce  

was f i l e d  on 4/l/94 the  R e fe ren ce  was not t im eous. A ccord ing  

to  Mr. Mono, as the o rd e r  f o r  s ta y  o f  ex ecu t io n  was g iv e n  on 

13/12/93 the a p p l ic a n ts  were req u ired  to  f i l e  t h e i r  R e fe ren ce  on 

19/12/93 a t  the l a t e s t .  I t  was subm itted  th a t  time s t a r t e d  to  run 

on the day th e  o rd e r  was pronounced by the Court i . e .  on 13/12/93 

and n o t  on the day th e  a p p l ic a n ts  came t o  know about the o rd e r  i . e .  

on 29/12/93. I t  was argued th a t  the a p p l ic a n ts  ought to  have

. . . ./3



3

f i l e d  t h e i r  a p p l i c a t io n  f o r  en largem ent o f  time w ith in  a rea son ab le  

tim e a f t e r  having been aware o f  th e  o rd e r  f o r  s ta y  o f  e x e c u t io n .

F in a l l y  Mr. Mono subm itted  th a t  should th e  Court f in d  th a t  

the a p p l i c a t i o n  f o r  r e f e r e n c e  is  t im e -ba rred  en largem ent o f  tim e 

shou ld  n o t  be g ran ted  as ,  i t  was argued , the a p p l ic a n ts  have n o t  

shown s u f f i c i e n t  cause to  account f o r  t h e i r  d e la y  in  f i l i n g  t h e i r  

a p p l i c a t io n  in tim e*

In r e p ly  Mr. Lobulu subm itted  th a t  h is c l i e n t s  have a 

g r ie v a n c e  and th a t  th ey  have come t o  th is  Court to  seek f o r  

r e d r e s s .  I t  was argued th a t  th re e  judges should be g iv e n  

o p p o r tu n i ty  to  examine whether o r  no t the procedure  fo l l o w e d  

in  hea r in g  the a p p l i c a t io n  f o t  s ta y  o f  execu t io n  ex—p a r te  was 

su p p o r ta b le  in la w .

On th e  submission by Mr. Mono th a t  the a p p l ic a n ts  were not 

d e l i g e n t  in d e a l in g  w ith  the a p p l ic a t io n  f o r  a R e fe ren ce  Mr. Lobulu 

t o l d  the Court th a t  the A t to rn ey  General shou ld  not have the 

t e m e r i t y  to  accuse anyone o f  la ck  o f  del ig en ce  and l a x i t y  

because he was the g r e a t e s t  o f f e n d e r  in th is  r e s p e c t .  The 

le a rn ed  Counsel f o r  the a p p l ic a n ts  guoted C i v i l  A p p l ic a t io n s  

No. 11/94, 12/94, 37/94 and 62/94 where the A t to rn ey  General is 

s a id  to  have a p p l ie d  f o r  e x ten s io n  o f  tim e to  f i l e  n o t i c e  o f  

m otion and n o t i c e  o f  appeal out o f  t im e .

Mr. Lobulu t o ld  the Court th a t  th ey  were on ly  ask ing the 

Court to  extend time up to  4/1/94 and th a t  h is  t e l l i n g  th e  Court 

th a t  the a f f i d a v i t  is  dated  4/1/94 was a mere s l i p  o f  the tongue 

and innocuous. The Court was asked to  g ra n t  e x ten s io n  o f  time 

as p ra yed .
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Rule 57 o f  the Court o f  Appeal Rules dea ls  w ith  R e fe ren ce  

from d e c is io n  o f  a s in cp e  ju dge . I t  s ays :

"Where any person is  d i s s a t i s f i e d  w ith

a d e c is io n  o f  a s in g l e  j u d g e -----he

may app ly  in fo r m a l ly  to  the judge a t  

the tim e when the d e c is io n  is  g iv e n  o r

by w r i t in g  to  the  R e g i s t r a r  w ith in  7

days a f t e r  th e  d e c is io n  o f  the judge

( a  ) ----------

(b )  in any c i v i l  m a tte r  to  have 

any o r d e r ,  d i r e c t i o n  or  

d e c is io n  o f  a s in g l e  ju d g e ,  

v a r i e d ,  d is ch a rged  o r  

re v e r s e d  by the C o u r t . "

I t  is  c l e a r  t h e r e f o r e  th a t  the a p p l ic a n ts  were under the law

re q u ir e d  to  f i l e  t h e i r  a p p l i c a t io n  f o r  a R e fe ren ce  w ith in  7 days 

o f  th e  d a te  o f  the d e c is io n  In C i v i l  A p p l ic a t io n  No. 4 o f  1993.

The d e c is io n  in th a t  a p p l i c a t io n  was g iv e n  on 13/12/93. I t  

t h e r e f o r e  f o l l o w s  as n ig h t  f o l l o w  day th a t  tim e o f  l im i t a t i o n

s t a r t e d  t o  run a g a in s t  the a p p l ica n ts  on 13/12/93 th e  day the

Order was d e l i v e r e d .

Mr. Lobuiu ^i-aii^d, as a lr e a d y  mentioned above, th a t  he 

came to  know o f  the o rd e r  on 29/12/93, and th a t  time o f  l im i t a t i o n

shou ld  s t a r t  to  run a g a in s t  the a p p l ica n ts  from th a t  d a te ,  29/12/93.

With r-p ip ^ m e d  Counsel he w i l l  no doubt ag ree

w ith  me on r e f l e c t i o n  th a t  the wording o f  Rule 57 r e g a rd in g  p e r io d

o f  l i m i t a t i o n  is  so c l e a r  th a t  i t  r eq u ire s  no in t e r p r e t a t i o n  o r

i n t e r p o l a t i o n .  The d e c is io n s  quoted by Mr. Lobulu in support o f

h is  argument th a t  tim e s t a r t s  to  run on the date  an app3 ic a n t

ob ite>r
came to know o f  the d e c is io n  were ^ and were dec id ed  on t h e i r  

p e c u l ia r  f a c t s .  The law is  th a t  time o f  l im i t a t i o n  s t a r t s  to  run 

on the  d a te  o f  judgement, r u l in g  o r  o rd e r  is  d e l i v e r e d  by the C ourt.

. . . . / 5



5

The o rd e r  o f  the C ourt was g iver , on 13/12/93. T h e r e fo r e  

under Rule 57 o f  the Court o f  Appeal Rules the a p p l ic a n ts  ware 

r e q u ire d  to  f i l e  t h e i r  a p p l i c a t io n  f o r  R e fe ren ce  w ith in  7 days 

i . e .  by l? / l2 / 9 3 ,  a t  the l a t e s t )  and not o r  4/1/94 as th ey  had 

done. That be ing  the p o s i t i o n  the a p p l i c a t io n  f o r  R e fe ren ce  was 

c l e a r l y  f i l e d  ou t o f  t im e .

As to  the qu es t ion  whether the a p p l ic a n ts  have shown 

s u f f i c i e n t  reason to  account f o r  t h e i r  d i l a t o r in e s s  in  f i l i n g  

t h e i r  a p p l i c a t io n  in  tim e as r e q u ire d  under Rule 8 o f  the  Court 

o f  Appeal Rules i t  would appear th a t  the  a p p l ic a n ts  w e re ,  f o r  

q u i t e  some tim e* o f  th e  v iew  th a t  th ey  were in  t im e .  This i s  

supported  by th ^ i r  l e t t e r  to  the  D i s t r i c t  R e g i s t r a r  which 

accompanied the a f f i d a v i t  in which th ey  c a t e g o r i c a l l y  s t a t e d  

th a t  t h e i r  a p p l i c a t io n  f o r  R e fe ren ce  was n o t  t im e -b a r r e d .  This 

c l e a r l y  in d ic a te s  ta rd in e s s  o r  lach es  on th e  p a r t  o f  th e  a p p l ic a n ts .  

There was la c k  o f  s e r io u sn es s  in  p rep a r in g  the a p p l i c a t io n  and 

hence the  f i l i n g  o f  the a p p l i c a t io n  f o r  Ref-erojric-e ou t  o f  t im e but 

n o t  knowing th ey  were a lr e a d y  tim<*~barred.

Coming to  the argument th a t  the  A t to rn ey  G enera l should no t 

be heard to  condemn l a x i t y  as he is  the g r e a t e s t  o f f e n d e r  th is  ,, 

does no a b so lv e  the a p p l ic a n ts  f o r  t h e i r  f a i l u r e  to  f i l e  t h e i r  

a p p l i c a t i o n  in  time -  Two wrongs do not make a r i g h t .

What th e  a p p l ic a n ts  ar^ r e q u ire d  to  p ro ve  under Rule 8 is 

th a t  th ey  were f o r  s u f f i c i e n t  cause p reven ted  from f i l i n g  t h e i r  

appl i c a t i o n  f o r  R e fe ren ce  in  t im e .  This th ey  have no t don© and 

con seq u en t ly  the  Court f in d s  no s u f f i c i e n t  reason  under Rule 8 

c a l l i n g  f o r  en largem ent o f  tim e l im i t e d  by Rule 57 o f  th e  Court 

o f  Appeal R u les .

. . * • / &
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In  the ev en t  the a p p l i c a t io n  is  d ism issed  w ith  c o s t s .

DATED a t  ARUSHA th is  1st day o f  December} 1994.

N .S .  MNZAVAS 

JUSTICE OF APPEAL

Mr. LobuTu: We p ray  f o r  a R e fe ren ce  b e fo r e  th re e  judges

C ou rt :  A p p l ic a t io n  n o ted .  As th ere  is  some urgency

in  the m a tte r  the in tended  R e fe ren ce  should be 

heard as soon as p o s s ib l e .

N .S . MNZAVAS 

JUSTICE OF APPEAL

/
I  c e r t i f y  th a t  th is  is  a t ru e  copy o f  the o r i g in a l

j . ..A-'--'(/
V /  v
\. ( 'B .M .  LUANDA )

SENIOR .d e p u t y  r e g i s t r a r


