IN TEF COURT OF APPEAL OF TANZANIA
AT DAR BS SATAAM

(CORAM: KISANGA, J.A., RAVADHANT, J.A., ‘nd MPALILA,J.A.)

CIVIL APPLICATION NO. 46 OF 1994
In the Matter of an Application for Revision

BETWEEN
TRANSPORT EQUIPMENT ITD. oovvoocoooss APPTLICANT
AND
DEVRAL? P. VATLAVBHIA cooeecocecnooanns RESPONDENT

(An ipplication for the Revision of the
Judgrent, Decree and Order of the High
Cours of Tanzania at Dar es Salaam)
(Rubama, J.)
dated 12th February 1991 and 22 March, 1991
in

Civil Case No. 210 of 1989

RULING OF THE COURY

RAMADHANT, J.A.:

This ig an .pplication by the Transport Equipment
Ltd. moving this Court to reviz: the judgment, decree
and order of RULAMA, J. in Civil Case No. 210 of 1989
dated 12th Febrvary and 22nd March 1991. The applica-—
tion is brought under the nrnew powers of revision given
to this Court by Section 4(2) of the Appellate

Jurisdiction Act, 1979 as amended by Act No. 17 of 1993.

At the hearing of this application, the recpondent,
Devram P. Valambhia, through his learned advocates, MNr.
Moses Maira and Yr. Mabere Marando, came up with a
preliminary objection containing two points. First,

the powers of revision granted to this Cocurt by Act



No. 17 of 1993 came into force on 24th December, 1993
(GN 908/93), so, he argued, “he powers cannot oberate
retrospectively to affect rights which vested gince
1991. He submitted that this avplication is incompetent
and should be struck out. Secondly, the respondent
argued that section 4(2) of the Appellate Jurisdiction
Act, provides for revisional powers where there is an

appeal pending before the Court.

It was pointed out to ¥Mr. Marando, who started
arguing the objection, that the application has been
broucght under sub-section (3) and not sub-section (2)
of section 4. Mr. larando conceded that error, admitted
that sub-section (3) is wider and does not require an
appeal to be pending. After being alloweld to amend the
motion by substituting sub-gcction (3) for sub-section
(2), Mr. Marando argued that the application is still
migconceived as sub—section (3) can only be invoked

where there is no right of appezl.

It is our considered opinion that the second point,
that is, whether or not revision under sub-section (3)
of section 4 is available where there is a right of
appeal, is enouch to dispose of this preliminary objection.
However, in order to make the ruling meaningful a brief
court history of the parties 13 necessary. TFor clarity
we shall use their names rather than legal labels as
these have alternmated a number of times. The present
applicant shall simply be referred to as T.E.L. while

the respondent as Valambhia.



On 22/8/1989 T.E.L. filed a plaint against
Valambhia seckingz monieg then with the Bank of Tanzania
to be paid to T.E.L. On 29/8/09 Ilr. Ole lMboko, learned
advocate for T.E.L., told NCHALTA, J. that he was holding
a brief for Mr. Mkatte, lecarncd counsel for Valambhia,
and that the suit had been “Settled amicably out of

court, The learned judge gave an order to that effect.

Valambhia filed a chamber application to set aside
the order of 29/8/89 marking the suit scttled out of
court, alleging that fraud was used Lo obtain it. Mr.
Mbuya, learncd advocate who had taken over the case for
TeE.L., was aware of the hearing date of the application
but was absent on 10/12/90 and so it was heard ex-parte.
On 28/12/90 RUBAMA, J. set aside the order marking the

suit as gsettled out of courst.

Valambhia, on the same day, 28/12/90, filed a
written statement of defence (W.3.D.) and a counter-—
claim for 45% of the proceeds of the money due from
the Government of the United Republic of Tanzania %o
T.E.L. A revly to the W.3.D. and a W.3.D. to the
counter—claim were ordered to be filed by 25/1/91 and

the hearing was to be on 1/2/91.

On the latter date Mr. IMbuya came WithbtWO
applications: extending the time within which to file
a reply and a 7.S.D. to the counter-claim to 8/3/1991,
and adjournment of the hearing of the suit to the second
week of March, 1991. The two anplications were refused,

the plaint was dismissed, the counter-cloim was granted



and Valambhia was declared entitled to 45% of the money
as prayed. The learned judge also ordered Velarbhia to
prove guantum of general damages by afficevit to be
filed on 5/3/1991, T.E.L. agzain did not file a counter-
affidavit on quantum and was abgsent on the date set for

the proof thereof. General damages were granted ex-parte.

TeE.Le peing aggrieved by the above decisions filed
a notice of appeal in this Court on 19/2/1991. However,
a copy of that was not served on Valambhia. Te.E.L.
became aware of the non-service on 23/4/1991 when he
received a copy of a notice of motion by Valambhia
seeking to strike out that notice of appeal. Despite
that discovery, T.E,L. did not file a notice of motion
seeking to enlarge time within which to scrve a copy of
the notice of appeal on Valambhia until six months later,

that is on 23/10/1991.

The matter went to MFALILA, J.A. for cnlargement of
tine in which to serve a copy oif the notice of appeal to
Valambhia. Thet was refusced and the reference from that
refusal was also dismisscd by three judges of this
Courte T.E.L. returned acain with an application for
a review of the ruling of that reference relying on the
inherent jurisdiction of this Court. There was a
dispute as to whether or not we have inherent jurisdic-
tion. That issuc was referred to the full bench of
this Court which ruled that therc is inherent jurisdic-—
tion Lo review our decision in certain circumstances.

So, the matter reverted to the three judzes who, after



w1

hearing submissions, corrected certain errors but Lfound
"no sufficient grounds for reviewing our previous ruling

-

as asked.” That was on 12th September, 1994.
7

This application to revise the decision of RUBAMA, J.

comcs to us from that background, that is, after the

<

right of appeal wags lost throuzh the fault of the

applicant himself.

As alrcady said Mr. Merando's argument was that the
door of revision is only open to a person who does not
have a right of appeal and that the door is cloged to
the present applicant who had the right of appeal, tried
to exercise it but was unsuccessful becausce of his

Tailure to fulfill certain prercquisite conditions.

Mr. NMarando said that thce Appellate Jurisdiction
Act is silent on thc principle he has submitted but he
contended that that is the principle governing revision
in the lower courts. He cited section 79(1) of the
Civil Procedure Code and also scction 22 of the
lagistrates Courts Act, 1984 for the revisional powers
of the District Court cver the Primary Courts and
gsecetion 43 and 44 of the sawmce Act for the revisional

vowers of the High Court.

The applicant was represented by a team of four
advocates: Mr. Evercst Mbuya, lr. Sheyo, Mrs. Oriyo
and Mr. Rutabingwa. The first to respond was Mr. Mbuya
who said that section 44(1)(b) of the Magistrates

Courts Act is saved by section 79(2) of the C.P.C. He



then pointed out that scction 44(1)(b) of the Magistrates
Courts Act has wider vowers of revision than section 79(1)
of the C,P.C. MNr. Mouya arsued that scction 44(1)(b) of
the Magistrates Courts Act, negctes the principle propa-—
gated by lMr. larando. NMr. Ifouya vointed out further that
section 4(3) of the Appecllatc Jurisdiction Act offers a
party a choice of cominz to this Court on appeal or for
revision. He submitted that where a party has a good
reason he can still seek revigion aftcr he hag failcd to
prosecute an appeal. However, hce did not say what is a

g004 reason.

lr. Shayo zlso toolr his turn to address the Court.
He said that the rights of revision and appeal under
section 4(3) arc concurrcnt and simultanecous and that
there is no limitation. May be we stop here and observe
that we cannot pretcnd that we have understcod what he

meant by "'concurrent and simultancoust.

In reply, on behalf of the respondent, Mr., lMaira
maintained that it is irregular for a party to choosc
both appeal and revision at the same time, even under

section 44(1)(b) of the Mogistrates Courts Acthe.

Scetion 79 of the C.P.C. rcstricts revision to
where therc is no right of appeal. Sub-scction (1) of

that Section provides as follows:

"The High Court mey call for the
record of any casc which has
been decided by any court
subordinate to the High Court



and in which no appeal lies

thereto oo  (cmphasis is
ours)

However, thet limitation is abgcent in scctions 22, 43
and 44 of the Magistrates Courts Act, contrary to what
Mr., Marandc submittcd. In fact, as Mr., Mbuya poianted
out, section 44(1)(b) of the Magistrates Courts Act
provides for very widc powers of revision than what is
contained in Section 75(1) of the C.P.C. That sub-—

secction provides:

(1) In addition to any other powers
in that behalf conferred upon
the High Court, the High Court -

(a) +a.

(b) may, in any procecdinz
of a civil nature
determined in a districs
court or o court of a
resident magilstrate, on
application becing made
in that behalf by any
party or of its own
motion, if 1t appears
that there has been an
error wmaterial to the
merits of the case in-
volving injustice,
revise the proceedings
and make such decision
or order thcrein as it

geces fit."”

There is a proviso to the effect that an order shall
not be made to the adversce inbtercst of & larty wivhout

being given an opportunity of being heard.



We muost admit that it ig difficult to reconcile
sub—gscetion (1) (b) of scction 44 of the Iagistrates
Courts Act with scction T79(1) of the C.P.C. And yetb,
sub-scction (2) of section 79 of the latter lcgislation
cxpressly saves the revigional powers of the High Court
under the Magistrates Courts Act. Section 79(2)

Providecs

“(2) Nothinz in this scetion shall
1i

be congstrued ag miting the

High Court's power to cxercisc

revigional jurisdiction under
the Vagistrates Courts Act,
1963",

We have not been referred to any authority which
hag dccided on thesc two provisions. Any way, that
is not important. The recconciliabtion of the two
gsectiong is not an issue before us. These enactments
were cited to us by way of analogy to help us determine
when the right of revigion is cwvailable under scction
4(2) of the Appellete Jurisdiction Act., But, ag we
have said earliicr; we cannot find that assistance from

the provisions cited to us.

The issue we have to decide, also arosc in this

Court in M/s Jewels & Antiques (7) Ltd. ve. M/s National

Shipping Agencies Co. Itd., Revision No. 26 of 1994

(unreported). The applicant obtaincd an ex~partce
judgnent against the respondent in Civil Casc No. 51
of 1984 in the High Court at Arusha. However, he found

some crrors in that judgment and gsought o reviecw ©o



"

correct them by filing, in the same court, Misc. Civid
Application No. 14 of 1981. The errors apparent on the
judgment and decree were corrected. A year later he
filed Misc. Civil Application No. 57 of 1993 in the same
court seeking to correct errors due to accidental slip
or omigssion in Misce. Civil Application No. 14 of 1991.
The matter went tefore the same judge who dismissed the
applicetion because what was complained against was not
an accldental omission but wag a specific findinzg by

which the prayer was refused for lacik of supportin

03

material. The learned judge was thus functus officio.

S0, the applicant sought to come to this Court to
appreal against the decision in Misc. Civil Applicaticn
No. 57 of 1993. He first filed a notice of appeal and
then sought leave to appeal to this Court but that was
refused by the High Court. The applicant then approached

this Court through revision in Revision No. 26 of 19%94.

At the hearing, the learned advocate for the
respondent had a preliminary objection containing,

inter alia, a ground that the applicant cannot use the

revisional jurisdiction of this Court as he had already

filed a notice of appeal in this very Courte.

The preliminary objection was upheld on another
ground. Nevertheless, this Court, with respect to the

ground mentioned above, had this to say:

"We are satisfied that this ground
is misconceived. Ags we have

indicated earlier in this judgzment,



the applicant resorted to the
revigional jurisdiction of
thig Court when the appellatc
door was Dblocked by the
disiigsal of his applicaision

£

Tor lecave,®

That means: 1f the applicant had been granted lcave 0
appcal, and so earncd the risht to appeél, then thet
would have barred him from the revisional jurisdiction
of this Court. That is, rovisional jurisdiction is

cxercisable only where therc ig no right of appeal,

-

It has to be remcmbered that in that application

the applicant did not have an automatic right of appeal.

0

He had to ecarn thet right thrcusgh lcave. In the
present application before us, however, 1,E.%. had
an automatic right of avpeal but owing to hig own fault

he was unable to vtilige it.

The appellatce jurisdiction and the revisional
jurisdiction of this Court are, in most cases, mutually
exclusive, If therec is a right of 2ppeal then that ha
to be pursued and, except for sufficient reason amounting
to cxceptional circumstences, therce cannot be resort to
the revisional jurisdiction of this Court. The fact
that a person through his own fault hes ferfeited that
right cannot,; in our view, bec exceptional circumstancce.
If o party does not have an auvutomatic right of appeal
then he can use the revisional jurisdiction after he

has sought leave but hes been refuscd. However, the



Court may, suo motu, embark on revision whebther or not
the right of appeal exists or whether or not it has been

exercised in the first instance.

in the circumstances the preliminary objecbtion is
upheld. This application is misconceived and is there—

fore dismissed with costs for two counsel.

DATED AT DAR ES SALAAM THIS 24th DAY OF May, 1995.

R. H. KISANGA
JUSTICE OF APPEAT

A.35.L. RAMADHANT
JUSTICE OF APPEAT

L. M. FPATILA
JUSTICE OF APPTAL

I certify that this is a true copy of the original.

( M. S.
DEPUTY REGISTRAR




