IN THE COURT OF APPEAL OF TANZANIA
AT DAR ES SALAAM

CIVIL APPLICATION NO, 3 OF 1996
In the Matter of an Intended Appeal

BE TWEEN

SAID SALIM BAKHRESSAe « o ¢ « « o o APPLICANT
AND
ALLY A’ NGU!VIE. . L] . [ [ ] L] - - L ] L ] RBSPOIQDENI

{Application for Extention of Tinme
to file Record -of Appeal from the
Necision of the High Court of
Tanzania at Dar es Salaam)
(MAINA, Jo)
DATED THE 7TH DAY OF NOVEMBER, 1098
in

Givil Revision No, 28 of 409%

RUL ING

LUBUVA, J.he)

By notice ef petion filed by Mp., Kisusi learred counsgel for
Sald Salin Bolegrggssy the @orliseny i applying for extensisn of
time to file record of appeal originating from High Court Ciwvi)

Revision No, 28 of 3095. Im wuppOrt oF e sppiiaskiec in g

affidavit by Mr. Kisusi and one A.M. Balomi.

A brief baekground to this matter is as follows: Fellowing
the exeparte judgment in Morogoro Civil Case No, 16 of 1993
against the applicant, the applicant applied to the trial Court
(Morogoro District Ceurt) to set asidé the ew~parte judgment,
™he applicetion was dismissed, From the order of dismissal by
the trial court, the High Court was mmved in Civil Revision
Ne. 28 of 1995 to revise the order of dismissal by the District
Court of Morogoro, ©On 7.11.1995, the High Court (Maina, J.)
dismissed the application, Dissatisfied with the High Court

decision, a notice of appeal was lodged on the same day (7.11.1995).
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Copiee Of proceedinges were nled spplied for end ware dwly
collected. The memorandur. of appea’ wes also prepared, On
zocount of the fact that —he order « "~ “ing leave to appeal to
the Court to date has not been obtained ¢he record of appeal has
ok bau} <completed. At the time when thig pppiioctien was metag
Silea i(zs.a.:mﬁ} 4he time within which to institute the appeal
‘had not expired, Under »ormal mequance of tma schedulde, From
the date when the not_ice of appeal was l>xiged, the tifme wxpirea
on 11.2.1996. Because of the court vaca.ion duking the months
of December, 1995 ard January, 1996, ard the fact that the High
Couct is Ponpenseating on the olestiom parltion eau.;.ﬂt ig ot
<erteim when the application for leave is likely to be heard. In
these eircumstances, unless the time is extended in whieh to file
the appeal, the intended appeal would be time barred., Pending
the intended appeal, in Civil Application No. §56 of 1995, the
applieart has applied for stay of execution. This is thegefore
ok EIPMegtiel TPL cal ~iop of time +o €1 AR af garswle
At the hearing of this apedicstion, Mr. Kis'u;L and Mg. Chandon,
learned advocates appeared for the applicants The respontent was
unrepresented, he appeared in persen, In his tdd:eis in support
of the application, apart from elaborating the pe!nti raised in
the affidavit Mr. Chandoo submitted that the applicant had done
al§ that was nemessary for the 1ns§itution of the appeal within
the time required., He further stated that having given notice
of gppeal and applied for and obtained copies of the proceedings
etey it was no feult of the applicant that leave to appeal to
this Ceurt was nc: obtained, As a result, he sald, the time
for the £iling of the record hai expired on 11.2.1996. Concluding

his subnissjon, » Thardoo nr~ ° +hat +his was an appropriate

oooo/3



€ss@ For the Court te axertise its power im extending the time -

in order to enable the ap; licant ¢t obtain leave to sppeal and

Institute the appeal.

Addressing the Court ir this mattem, the respondant stated
that ag this vas a highly legal ard teochnical metter; not being
vewersant with legal procedure, he left it to the Court to
decide whether it was falr to grant the applicetion, However,
the respondent axpressed concern thst th: matiter would not teka
0o lorng to be finalismed in the ewant th t the application is
granted. It is to be neted that the respontant had dulsy Filed

Soamnter offidavit in reply oo the applicant’c afficdavis,

Before proceeding any further 1in this matter, I thime it
is t0 be obsarved that on 30,2,9996 whap tha heoriag of this
mattor was adjourned, the respunienc complainad that he was
taking mueh of his time attending to Court cases on this same
matter, He referred Lo a case now pending before the High Court
in which Mr. Mbezi, l=arned advocate wis representing the
applicant. As a resuli, I ordered for a report to be gubmitted
by Mr, Kisusl and Mr. Chandoo lsarmag sdvocateg on the posikion
of the matter. At the hearing of this application, a written
repert by Mr. Mbezi learned aavocate wax submitted. 1In short,
im ¢hat report, Mr. Mbezl in High Court Civil Appeal No, 32 of
4994 has withdrawn the application in respect of the applicant
in this matter. That is, in so far as the applicant is concerned,
he is no langer a party in Civil Appeal No, 32 of 1994 before

the High Court.

I will not revert to thc merits of the application itselfs
It is . n applic "~ -= - "leh ho- Wnam filed under Rule 8 Of the

Tanzan® = Court o Appeal Rules, 1979. Under this rule, the
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Court is empowered to invoke its discretionary powers judiciously
if gufficient reason is shown for rot tasking the necessary steps
to institute the appeal within the time specified under the rules.
In this particular application, the record of appeal has not

been f£iled in time, SO the only issue is whether sufficient
reapon hag been ghown to justify the applicant?!g nonm institution
of the appeal within the prescribed time. As shown earlier, I

am satisfied that the applicant has as far as possible taken

all ¢he necessary legal steps required of him in instituting

the intended appesl. For instance, when the High Court handed
down its decision on 7.11.1995, the rotice of appeal was lodged
on the same day, Similarly, coples of proceedings and ruling
were applied for and obtained all within the required time, The

Ma""” Aow TeaVe Tor opfcak by Chamerr aciymeene has alao bheen

filed, Heowever, the situation did not improve as the court
vacation cimmenced thereafter., And now with the sensitive
election petition cases high on the priority cause list of the
High Court, the application for lesave has not to date, been
determined., As a result, the time for the filing of the recorad

of appeal has expired on 11(2,1996. In these circumstances, I
acecept Mr. Chandoo's submission that though the applicant had
taken the necessary steps for the institution of the appeal in
time, the subsequent delay in completing the record of appeal was
net his fault, The matter as already explained, is still awaiting

the High Court's decision on the application for leave to appeal.

In the event, I am satisfied that the circumstances of the
ease are such that it is in the interest of justice to grant the
application. Sufficient reason has been shown for the granting

of extension of tirms L~ F47- Y- mmmaer AF anpeal, It 1s ordered
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that the time for the filing of the record of apreal before this
Court from the opder of the High Ccurt in Civil | .vision No, 28
of 1995 be extended until such a time that leave .o appeal is
ohtained., It is further ordered that the record of appeal
should be filed ten days (10) from the date leav2 to appeal

is granted,

As expressed by the respondent, in order to avoid an
indefinite delay in the matter on grounds of non availability
ef leave to appeal, it is hoped that the High Court would,
duspite ite twepy pohedule sndeavour to deal with the application
expeditiously. The matter ¢o be brought to the sttention of the

High Court. Applieation is asllovwed. Costs in the cause.

DATED AT DAR ES SALAAM this 11th day of March, 1996.

D.2. LUBUVA
JUSTICE OF APPEAL

T copeifey that this is a true copy of the eriginal.

( McS. SHANGALI )
DEPUTY REGISTRAR




