
IN THE COURT OF APPEAL OP TANZANIA 

AT PAR ES SALAAM

CIVIL APPLICATION NO. 3 OF 1996 
In the Matter o f an Intended Appeal

BETWEEN

SAID SALIM BAKHRESSA. . . . . . . .  APPLICANT
AND

ALLY A* NGUME............................ ...  . RESPONDENT

{App lication  fo r  Extention o f Tim« 
to f i l e  Record -of Appeal from- the 
Decision of the High Court o f 
Tanzania at Dar es Salaam)

( MAINA. J . )
DATED THE 7TH DAY OF NOVEMBER* 

in
Civil  Revision Nô  38 of

R U L I N G

tiUBUVA* J»A» 1

By notlcA ef oetlo* filed  by Mr. Kisusi learned ctuneel fo r

ritll'lxiiar r I t *  «pplyjb«9. £e« mrx-btHnm̂ fn of

time to f i l e  record o f appeal orig inating from High CovU?t C iv i l  

Revision No*. 2fi -ef- . x«* w ppc** 0*  ■■—*»* ~n in

a f f id a v it  by Mr. K isusi and one A.M. Balomi.

A b r ie f  background to th is matter i s  as fo llow s* Fallow ing  

the ex»parte Judgment in  Morogoro C iv i l  Case No# IS of 1993 

against the applicant, the applicant applied to the t r i a l  Court 

(Morogoro D is t r ic t  C «u rt) to set aside the ex—parte Judgment, 

flje  app lication  u « «  dism issed. From the order O f dism issal by 

the t r ia l  court, the High Court was maved in  C iv i l  Revision 

No. 28 of 1995 to revise the order o f dism issal by the D is tr ic t  

Court o f Morogoro. On 7.11.1995, the High Court (Maina, J . ) 

dismissed the app lication . D issa tis fied  with the High Court 

decision , a notice o f  appeal was lodged on the same day (7.11.1995)*



Cop l ftft off V et* also- applied fo r  <**vd v a r »  r*»ly

c o lle c ted . The memo-randur. of appea *. wes a lso  prepared# On 

accour.t o f  the /"set t t » t  he or<wr < - bing leave to appeal to

the Court to dote ho* not. been obtained the record o f appeal has 

-r»4 ba«n -comp J/? ted. At the time when th is

JilevT X36,1* -the time wJUhirt -which to institute the appeal

had not -expired* Under «u»rme2 «»qu®tice » f  \±ma scho*Julet from 

the date when the notice of appeal was l>3gedt the titae expired

on 11.2.1996. Because o f the cpurt vaca .ion during t t »  months
. t' .. .

• f  December, 1995 and January, 1996» and bhe fa c t  that th« Highk
1-& -o**- 1|  pot

when the app lication  fo r  leave is  l ik e ly  to be heard* In 

these circumstances, unless the time is  extended in  which to f i l e  

the appeal, the intended appeal would be time barred, fending  

the Intended appeal, in C iv i l  Application No* 56 of 1995* the 

applicant has applied fo r  stay of execution. This I s  thecw£ore 

< * * * « * rs>r "Ion of tim*? *~ o f f . _  <#

At the hearing o f this ap^i^wfeion* Mr* KlSusl and Mr* Chaxxloa* 

learned advocates appeared fo r  the applicant* The respondent was 

unrepresented, he appeared in person. In  h is address in support 

o f  the app lication , apart from elaborating the pelnt* raised in  

the a f f id a v it  Mr* Chandoo submitted that the applicant had done 

a lt  that was nesessary fo r  the in stitu tion  of the appeal within 

the time required. He fu rther stated that having given notice 

• f  appeal and applied fo r  and obtained copies of the proceedings 

et«# i t  was no fault o f the applicant that leave to appeal to 

this Ceurt was nc ; obtained* As a re su lt j he said, the time 

fo r  the f i l in g  of the record ha 1 expired on 11.2.1996. Concluding 

his subnis^ion* i> r'h?>’Moo m-'- ’ ♦•.his was an appropriate



-easo- «o r  the Court t® exercise power in  extending. t b «  'time *■

In order to enable the op4 11cant to  obtain leave to opp«el and 

In stitu te  the appeal.

Addressing the Court In  th is matte*, the respondent 

that -a* th i*  v a « «  h ighly l<*aol aryf technical. fn©tt®r, not beiivg 

T3*aw ere»rt with le g a l procedure, he l e f t  i t  to the Court to 

decide whether i t  was f a i r  to grant the .Application*. However* 

the- ro*pondent expressed concern th »t  th? m »tt«r would np% tateo 

too long to be f in a lis e d  in  the event th t the application- 1 »  

granted- I t  is  to be noted th»% the r©»pot**o*>t 'had -duly- f i le d  

•^•cowvtfcr a f f id a v it  in  rep ly  to  the applicant*«. aCf$dan>l%«

Before p**>o«eding any fu rther in th is matter* I  think I t  

1* tO be otvaoirved ■«»*£ **> vhtap <-h«- b e * r €

matte* wflh* adjourned, the respondent complained that he was 

taking much of his time attending to Court cases on th is same 

feat te r. He referred  to a case now pending before the Hj ĝh Court 

in  which Mr. Mbezi, learned advocate was representing the 

applicant. As a re su lt , I  ordered fo r  a report to be submitted 

by Mr. K isusi and Mr. ciwxSoo learned advocate* on the ^position 

of the matter. At the hearing o f th is  app lication , a w ritten  

report by Mr. Mbezi learned advocate was submitted* In  short, 

i*i that report, Mr. Mbezi in High Court C iv i l  Appeal No, 32 o f  

1994 has withdrawn the application in  respect of the applicant 

in  th is matter. That i s ,  in so fa r  as the applicant i s  concerned, 

he is  no lin ge r  a party in C iv i l  Appeal No. 32 o f 1994 before  

the High Court*

I  w i l l  nov revert to the merits of the app lication  i t s e l f *

I t  i s  .n  appHi<" ~~ >■»-- v>on f *  led  under Rule 8 o f  the

Tanzani.i Court o Appeal Rules, 1979. Under th is ru le , the

. . . «/4



Court i s  empowered to invoke I t s  d iscretionary  powers jud ic iou s ly  

i f  su ffic ien t  reason i s  shown fo r  rot taking the necessary steps 

to in stitu te  the appeal w ithin the time spec ified  under the ru le s .  

In th is p articu la r app lication , the record o f appeal has not 

been f i le d  in time. So the only issue i s  whether su ffic ie n t

p a »#on  h as  be^n sfrcrwn to j u s t i f y  ttve a p p lic a n t ’ e non in s t i t u t io n

of the appeal within the prescribed time. As shown e a r l ie r ,  I  

am sa t is fie d  that the applicant has as fa r  as possib le  taken 

<«1L the necessary le g a l steps required o f him in in st itu t in g  

the intended appeal* por instance, when the High Court handed 

down i t s  decision on 7.11.1995, the notice o f appeal was lodged 

on the same day* S im ilarly , copies of proceedings and ru lin g  

were applied fo r  and obtained a l l  within the required time. The

»«■ by ffbanfe'C a (* »e «o  had ^1*4 been

f i le d .  However, the situation  did not improve as the court 

vacation commenced therea fter. And now with the sensitive  

election  petition  cases high on the p r io r ity  cause l i s t  o f the 

High Court, the application  fo r  leave has not to date, been 

determined. As a re su lt , the time fo r  the f i l i n g  of the record  

of appeal has expired on 11*2.1996. In these circumstances, I  

accept Mr. Chandoo* s submission that though the applicant had 

taken the necessary steps fo r  the in stitu tion  of the appeal in  

time9 the subsequent delay in completing the record o f appeal was 

not his fa u lt .  The matter as already explained, is  s t i l l  awaiting  

the High C ou rt 's  decision on the application  fo r  leave to appeal.

In the event, I  am sa t is fie d  that the circumstances of the 

case are such that i t  i s  in the in te rest o f ju stice  to grant the 

app lication . S u ffic ien t reason has been shown fo r  the granting  

o f extension o f tiir_ L"' -ppea l. I t  i s  ordered



that the time fo r  the f i l in g  o f the record o f apn^al before th is  

Court -ffcom- the .Qrdex o f  the High Court in  C iv i l  - - /ision No. 28 

o f  1995 be extended u n til such a time that leave co appeal is  

obtained* I t  i s  fu rther ordered that the record of appeal 

should be f i le d  ten days <10) from the date leava to  appeal 

i s  granted.

As expressed by the respondent, in order to avoid an 

in d e fin ite  delay in the matter on grounds o f non a v a i la b i l it y  

of leave to  appeal( i t  i s  hoped that the High Court would,

iW+wftovy »rx*<»ovour to  deal with the application

expeditiously* The matter to be brought to the attention o f  the 

HigH Court;. ApQ&leatlon i s  a lloved . Costs in the cause.

DATED AT DAR ES SALAAM th is  11th day o f March, 1996.

D.2. LUBUVA 

JUSTICE OF APPEAL

I  c® **U y  fch»te th is is  a true copy o f ths o r ig in a l *


