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LUQAKINGljRA,, J.A. : ’

Th|e reference comes from th; deciaion'Of a single judge 

dismissing 'an explication for leav* to appeal. B rie fly , the applicants 

sued thaIrsspor. ents in a Zanzibar d is tr ic t court to secure specific
I , , .

performance o f contract for the sale o f a hut. The suit waB diemiesed

for want o f merit, as were the applicants’ f ir s t  and second, appeals 

to the Resident Magistrate's Court and the High Court respectively.

Their apjplicatl n to the High Cour: for leave to appeal to this Court
l

wa£i refubed by curado, Ag, J. who held that: the intended appeal did 

not disclose a oint of lav;. The applicants; then made the application 

to the single j dge (R&madhari, J«.u) and his refusal to grant leave 

on the same gro nd prompted this r;farence,

Ba'fors ub thd applicants whs appeared on their own had nothing 

useful to say, ut the isaue, as m aee i t ,  has throughout "been whether 

the intended ap; ea_I required leave only of the High Court whether,
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additionality it  required a certifica te  on a,point of law. This^ie 

discernible1 .rom para :9 of the Epplicants5 a ffidav it before the single 

judge which laades !,That as th;e appeal originates from the d is tric t 

court case there is no need to ce rtify  a point o f land lawt*?, and this 

statement is, in turn* a response to the ruling o f Dourado, Ag. J. 

where he actually said:

In oi'der to grant leave I  :have to be -
■ 5

satis fied  that a point of law is! involved,
• /

y Only than: can I  issus a certifica te  that 

e point o f law is involved aa mquired by 

role 89 (2) o f the Cjurt o f Appeal Rules,

1-79. ■ ;

I t  is at o;nce apparent from this passage th?;t two distinct-requirements 

are mixed up n relation  to appeals that oijly l i e  with leave, Since 

the tniir-up or confusion frequently recure arid in view o f the added 

d ifficu lty  in the context o f Zanzibar, i t  is  proposed to devote some 

attention on ; he subject,

The circumstances in which appeals in a i v i l  asses may l ie  from 

decisions o f t.ie High Court to t ie  Court o f Appeal are set out in 

section 5 o f t 10 Appellate Jurisdiction Act* 1979. For the problem at 

hand, subsections ( 1 ) (c) and (2) (c ) thereof are relevant. Subsection

(1) (c) requ ii3S leave o f the Higa Court or the Court o f Appeal to be 

obtained in a l„  appeals not covered under subsection ( 1 ) (a) and (b ), 

that is , appea.-s from decisions c f  the High Court in the exercias of 

its  original jurisdiction. In this context, there is  no requirement 

for certifica tion  on a point o f law. Leave nay be granted or refused 

without the ne :essity o f a reasoned decision, and when i t  i® granted, 

i t  is  assumed .hat the intended anpes.1 has reasonable prospects of 

euccesa. Where leave is couched in a reasoned ruling, the judge 

may allude to he merits o f the intended appeal or the necessity of



having another decision or, the ant jact-matteii, but he-does not frafjfe  ̂

and certify  an; ppintej o f law. Subsection. (4 ), on the-other hand, in 

essence create^ proviebe to the while o f subsection (1 ), and according 

to para (c) thereof ah appeal would' not l i e  f:roffl a decision of the - 

High Covert in proceedings under Head (c) o f part I I I  o f the Magistrates' 

Courts Act, 19&“+i vinleps the High Court -certifies a point o f law. In 

other words, with that' sort o f appeal, i t  is not enough to obtain leave 

to appeal under subsection (1) (c ),  but one has to go further and 

obtain a osrtiiioa te  o:f the High Caurt on a point or points o f law. Tha. 

Magistrates’ Cc nrte Aot, 198^, is  a Mainland iBnactment which creates 

and establishes a hierarchy o f courts subordinate to the High Court 

and defines their constitution, jurisdiction land powers. The primary 

aourt is  the 1c /eat court and exercises jurisdiction within tha 

d is tric t in ‘.vhich i t ' i a  established. Head Cd) of Part I I I  o f the /Vet 

deals with the appellate and revisional jurisdiction o f the. High 

Court in relation, to matters originating in iprim&ry oourt®. Therefore,

according to subsection (2) ( c ) , a certifica te  on a point of law is
: jneoeaaary with appealed relating to matters cjrfiginating in primary

courts. The practice of the High Jourt is -|}o! frame such a point or 

to approve and }dopt one framed by the intending appellant and to 

certify  i t  to f ie  Court of Appeal. Not infrequently also an intending 

appellant would simply apply for a certif-inate under subaectiiin (?) (c.'},
Nr—»—- ■ ■ ■
and when grantei, I t  also serves s.i leave to appeal under subsection

Cl) Cc). Thsre is  no provision unler the Appellate Jurisdiction Act 

or elsewhere requiring a certifica ;e  on a poilat o f law in addition to 

leave to appeal as regard  yqlpt-jnc ■ ~hn mpttp™5 ^  fllfj*1*-

d is tric t or resident magistrates' ;uurtse

The Magi£:ratesf Courts Act, 198 ,̂ does not apply in Zanzibar, 

yet the applicants are correct in :heir contention that their appeal 

did not require a certifica te  on si point o f law, it  having arisen, from
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proceedings otrmenced in a d iatrict court. Indeed th is Court had 

occasion to h id so in: Noh&med| I i r iajgB Mô hamê  v. Haahiai Ayoub

TtL.S. 280, a oase whose facts are strikingly similar to the 

facts in the instant case, The v ita l.lin k  biejtween the Mainland and 

Sanzibar is b~ pplied by the appellate Jurisdiction Act as amended by 

the Constitution (Conaequentisl, TransitionSL and Temporary Provisions)

Act, 1984, whi 3I1  cams into operation on 1st Mar oh, 1985. In the f ir s t
■ • > ■ . 

plaoa, the Act was declared applicable throughout the United Republics.

The defin ition o f ,;High Court1' we 3 amended to] mean *>the High Court-

! of the United republici o f Tanzania or the High Court o f Zanzibar,

as the case may be,tJ which meaua /heraver reference is  made to the

High Courti i t  is -to  be e'enstrued to mean the! High Court o f Zanzibar

in'the Zanzibar context. Section 3 ( 2) next jprovides;

(2) For the purpose o f this jA.ct, reference 

to any provision o f ary procedural or substantive 
eneitroant applicable to Mainland Tanzania shall 

be oonotrued to include referenda)' to a like or 
similar.provision of a corresponding procedural 
or substantive enactment o f ths House of 
Representatives applicable to Sarisibar in 

1 relation  to the matter's to which jthe former
ana tment relates,

In Zanzibar the House o f Representatives enaejtad the Magistrates’
]

Courts Act, 198-, which, like the I- airland Act, craat»d a hierarchy 

o f magistrates' courts aubordinate to the High Court. At the bottom 

is  the primary court which is vested with jurisdiction within the 

d is tric t in whici i t  ie  established. The only significant etruotural 

difference between the set up on the Mainland and the set up in 

Zanzibar ie  that whereas appeals fr^ra the d is tric t court on the 

Mainland l ie  direct to the High Court, lxi Zanzibar they l i e  to the 

Resident Magistrate's Court, In ths light o f the provision oited 

above, therefore reference to any provision o f the Mainland Magistrates'



Courts Act is to be’ construed to include reference to a like or similar 

provision o f the Zanzibar Magistrates' Courts Act in relation to the 

matters to which.--the Mainland Act rela tes. ^Moreover, section 3 (3) 

o f tha Appellota Jurisdiction Act also provides:

(3) For tha purposes: o f  this Act, 
re -'erence to a court subordinate to the

Hi.-:h Court: shall be construed tq iinclude
; : ' • .’ i 

a curt subordinate to the:• High Court of

Zeu zibar corresponding to the court
rererred tp in this Act. 1

As stated earlier,' on the Mainland the. primarjy court is  the lowest court 

with jurisdiction in the d is tric t .vithin which i t  ia established and,

as Just seen, t ie  primary court in Zanzibar obcupias the same.position
: i ..* '•

end en^oyB ecjua' te r r ito r ia l .jurisdiction. The two courts, therefore,, 

correspond to ecch other within tha meaning'of section 3 (3 ), I t  

therefore fo lio ' 3 that reference to tha primary court on the Mainland 

has to be conatraad to :inolude reference to the primary oourt in Zanzibar,

Section 5 >2) (c) o f the Appellate Jurisdiction Act has reference 

to appeals relating to matters originating ill primary courts on the

Mainland and by >arity of reasoning i t  has to 'be construed to include
: ■ » 

reference to appt-els relating to matters originating in primary courts

in Zanzibar. Th-s is  notwithstanding rule 89 1(2), to v/hich Dourado,

Ag. J. referred, which lis ts  among the essential documents to
' !

accompany an appeal, a certifica te  cn a point o f law when the appeal 

ia a third appeala On the Mainland a third appeal is  with reference
I

to an appeal in matters originating in a primary oourt, but with 

Zanzibar a third appeal arises from natters originating in a d is tric t 

court while an appeal from matters originating in a primary court 

would be a fourth appeal. But in view o f section 3 (2 ), providing 

for correspondence of provisions, ant. view also of subsection ( 3 )* 

providing for cor’ sspondence o f suboi din&te courte, reference to a



Courts Act is  to be’ construed, to include reference to a like or similar 

provision o f the Zanzibar Magistrates’ Courts Act in relation to the 

matters to which the Mainland Act relates* Moreover, section 3 (3) 

o f the Appell&ta Jurisdiction Act also provides:

(3) For the purposes, o f thi^ Act, 
rc 'erence- to a court subordinate jto the
Hi. h Court shall be construed to iinclude

:  :  ■ i 
a curt subordinate to the•High tiourt of

Zb: aibar cprrespondin^; to this court
re:erred t{3 in this Act.

As stated earlier,' on the Mainlanc the primarjy court is  the lowest court 

with jurisdiction in the d is tric t .vithin which i t  is  established and,

as Juet seer., t ie  primary court in Zanzibar obcupiea the same-position
l ' '• 

and enjoyB ecus te r r ito r ia l ,jurisdiction. The two courts, therefore,.

correspond to etch other within the meaning o f section 3 O ), I t

therefore fo lio ' a that .reference tc the .primary court on the Mainland

has to be conatraad to Include reference to the primary oourt in Zanzibar,

Section 5 v2) (c) o f the Appellate Jurisdiction Act has reference 

to appeals relating to matters originating iii iprimary courts on the

Mainland and by )&rity of reasoning i t  haa to 'be construed to include
: ' > 

reference to 5ipp*£ls relating to masters originating in primary courts

in Zanzibar. Th-e is  notwithstanding rulu 89 1(2), to which Dourado,

kg. J, referred, which l is ts  afflong the essential documents to
' !

accompany an appeal, a certifica te  cn a point o f law when the appeal

is a third appeal, On the Mainland a third appeal is  with reference
l

to an appeal in matters originating in a primary court, but with 

!ansibar a third >.ppeal arises from natters originating ir. a d is tric t 

rourt while an appeal from matters originating in a primary oourt 

vould be a fourth appeal. But in view o f section 3 (2 ), providing 

Tor correspondence o f provisions, anc. vibw also of subsection (3),  

providing for correspondence o f euboi dinate courts, reference to a



third appeal Ln the context o f the Mainland is  reference tD a fourth 

appeal in the context o f 3anaiter« The discrepancy stems from the

fact that the amsndmehts to the Appellate Jurisdiction Act were
1 : 1'

effected a yef.-r before the anactnent o f the Zanzibar Magistrates'

Courts Act ant could hot have foreseen the s.et up which the la tter

Act, came to i-istitu te, There ia therefore heed, for modiiying

rule 0-9 (2) tc accomodate the Zanzibar position. To sura up then,

a certifica te  n a point o f law is  required in matters originating'

from a primary court in -Zanzibar, but, as with: the Mainland J. no such

certifica te  is  required iin matters ■■.originating;' in d is tric t end

resident magistrates' jco.urta, 'but leave, only.;'

The diecu3Eion db©s not. necessarily benefit the applicants,

Going back, i t  ' i l l  be: noted that Justice Doujrado’ s ruling fal].s into 

two parts; the f ir s t  is  to the e ffect that tlhe intended appeal did 

not involve a p; int of;law; the seoond, that he could not for that 

reason ce rtify  eny such points In view of wJikt has transpired, the

f ir s t  part was su ffic ien t to dispose o f the application before him
I i

and the second was superfluous. However, that does not mean that

leave to appeal 'ould be automatio vhere a certifica te  is not required,

for that would defeat the whole purpose of section 5 ( l )  ( ° ) »  I>eave i

ia grantable where the proposed -appeal atande Tsaaonabla chanoeg of

eucceea" or where, but not necassarily, the: proceedings aa a whole

raveal such disturbing features as to require 'the guidance of  the

Court of'Appeal. Che purpose o f the provision is  therefore to spare

the Court, the spe.itre o f unmeriting matters and to enable i t  to give

adequate attention to cases of true public importance, ^Tor that _  

reason the Court vould not, whan dea.-ing with these appeals, interfere 

with concurrent findings except where there are' such misdirections 

or non-directions as could have resulted in a miscarriage o f justice. 

In the instant cas; Dourado, Ag. J. in e ffect found no merit in the



^tended appeal. for tHe ;Ciatt'ers a4. iSa-i& iwet-i:entirely factual 

an Vhioh 'Soncm rant 'fJndiiige< had* Veen readheA/throu^ejutand hifl' 

further rcfcrerc'i to a .cerr'ifiset-f or. a point of: lav. did'to? detract 

frcra that finding. Ĥ madliilirSy ' i sc. the : other hand, waa wall 

alart and raade no' raf^rehce-to ce it ifica tib a i 15’i t  eir.gly said?

" . . .  I  ao.n'eUr v iih  Itourado, Ag. (J, that.thetiS is nc point o f flaw 

.involved to er.- i i l e  «.■ jthird. appeal! i11 In faot were the issue. o f a 

certifi'd^^re lr^ah t; ir. -his case, he would riot have ;troubli»til to- 

consider the appl i cation befcr9 his, but wot '̂d haVa struck i t  out, 

because such efc--'ificates-are grsr.taole: by tlie High Ccurt oniy* .

j Having ca Vfiulyj .considered tfre^nature jc;f this dasc, • v«. are 

unable to fault .the decisions.'already tfe'aohijd.: The agreed J>rio,e for 

the! hut .was .17̂  .090/#. kfi which ;the ^applicantflpaid tQQtQQ9/>* 'in 

iris taint ehta of fOOO/i -̂'^dr The .tfeapoiideiits' o&se. am*,

that the applicants- wei"e to-pay the remaining 7CjOCO/= withia one and 

half' months 'of :bftt ae:cOnd; ’in&talmeat,, : ,biit::the!y;' de':fa\ilted . ir. doingso, 

aii'd 'still defaulted'wiW  a further e^ten^ion1 of one; monthi, The ■ 

.aj?plicent« claimed thajt there was n© t'ii»e i'linit fo r  the final payment

and that, when they sought to pay, the reapondehts refused to as cep*.

' the money -» 1 Wfi,e .her there'' was a tjr.e limit,, v.listher payment ..was not

made within tha time, or whether jayment was; offered but refused,
1 ■ ,  •  i a ll  these quest .ens were consider®i by ; the three lower courts ano

answered in the respondents1 favour.. Although the applicants7

■submitted before us that the lower courts did: not properly address

the evidence, w> can find no basis .for the argument, and :they did

n&t suggest any,

, The, reference thua fa ils  and iB dismiBaled, with costs,
‘ • • ' ‘ '' , ‘ - I • '

' ' DATED ;. at ' >AR' 3S SALAAM this M  day o f 20.00

r . . / 8
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ce rtify  that this is a trua loppy o f ths"original.


