I8 THE COURT CF APPEAL OF TANZANTA
AT DAR ES SALARM '

(CORAM: RAMADHANT; J.&., LUBUVA, J.A., And MROSO; J.A.).
CIVIL REFERENCES-NOS. 15 OF 2001 AND 3 OF 2002 -
- BETWTEN © :
?}mNTOM:' MODERN "M’NSPOET (’1985) LIMITED oy APPLiCANT

AND

i

°a . 5,“3,‘ o RESPONDENT;

D.ri‘.DOBIE TANZANTA) LIMITED .
(REFERENCE fron the Ruling of the Court.
i Df Appea]_ of “Tanzania af Dar ee Qn'ltnamj)

Lugakifigiray J.8%)

‘ “were té be paid from respondent's bank accounts.

‘The advocates for.the applicant.felt that the interim order:



reference No. 15 of 2001, to challenge the order before the full

sourt,

On 12th February, 2002 Lugakingird, J.A. gave his reasoned
ruling on the preliminary objection, overruling it. Again the
advocates for the applicants were dissgtisfied with it and filed

another reference to fhevfull court,vCivil'Référénce No. 3 of 2002,

TkevConrf'consplidatéd,both referencesyforAhel'ing_and in this

i»uiin'g,“‘ :

We 1ntend to dlspose of Clvll Yo 15, 0F 2001

'ulckly. A:3 ‘ntloned earller, the SLng‘ Quﬁge reserved his.

>ru]1ng on the prellmlnary obJectlon. s though the proceedlngs

before the! sizgr Judge are. not before'u~ we 1earn from: the brlef

rullng of tae single gudge dated 13th December, 2001 +hat Hr.

: Mr. Mujullzl who, appeared for the respondent before the 1n51e‘A_ “

b Judge also appeared before us. 'Mr._C. Ngalo urged beforerlhé that -

e



he interim order of stay of execution was in fact pre~emptive of

He very application for stay.

With respect, we do nof,agree. At that stage it was not
&t krown if the pfeiiminary'objectien'would be upheld or over—'
?ﬁled;?‘At fhe'samé'timé there was 'uhe p0551b111ty tha+ da*lng

Pzt 4 .i;; &% S W AR, L L WA wr

che perlod defore the rullag was: glven'the respondent‘s monlee 2

& .

'»éul be paid over,to applicant's advocates. If that happened and,

later,sthe preliminary cbjection waéAqverruled, as in fact happened,

paragraphs in the gflldaVIt v1olated the sub-judice rule,



Tre single judge rejected the eontention that paragraphs 10
and 11 of the affidavit offended the sub-judice rule or wvere
iprejudiéial t6 ithe “applicant. The judge, however, agreed that

baragranh M1 was snpculatlve, although he nroceeded to say that

5

it was only m@ro}&e’ 1 on “xe afflca\flt and it \aodd not render

the affidavit Lﬁcurably de,fective, 'It éould_ _be remov_ed fiwithout

farm..

Before ug My, Ngaf];"o.fsaid trhat that was precisely what should

have been av01ded because speculatlons m an affldavz.’c were likely

to m?luence fthe : cour wrongly 'by preaud:.cm'r 1ts Judgment on

Mr.ﬁ‘tMugullzl maine

hether or not to grant stay of executlon,

s
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et wrless the Benourakle Court et
execuiion of the decree and suspends the
Garnishee Order the amount of money if
‘paid to the decree-holder will not be
easily recovered from the decree~holder
as it will be used towards sSettlement of’

thosé outstanding. debts,n

To buttress up the allegations in pdragraph 10 of the affidavit,
copies of a piaint and other documerits which were filed in High -
Court Civil Case No. 351 of 2000 weie annexed to Mr, Dapling's

affidavit.

Osborn's Concise Law Dictionary, 5th Edition, explains sub-
judice to mean ¥In course,of tridl®, The phrase also means "under

investigatiqﬁ“;

It would: dppear that ngh Couxt Clvll Case No. 351 of 2000

was, stlll pendlng trlal or Judgment at the tlme %he 1mpugned

;afflda s - flled in. thls Court. The ex1stence of the case was |

ﬁ &’ f,.ct and, accordlng to the. copy of the plamt in the case, the

'To that‘extent the 51ngle audge cannot be faulted, - Hoﬁéver,lthé

"‘s;whether paragraphs 10 and 1 o? Dapllng's aff1dav1t, on

$are pregudlcmal to the appllcant.;

T B GR

?Tﬂ ,mount of ShS. 486 172 555 85 whlch is. mentloned in

;paraoraph 10 of Da011ng's aff1dav1t and- whlch the: appllcant is
= alleged to owe the Natlonal Bank of Commerce is not dlsclosed

e
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in the plaint for Civil Case [é, 351 of 2000 or in any other
doctment before the court, Dapling says in his affidavit that

he -obtained, that information from his lawyers., The identity of

Caarmn

the partlcular lawyers is not dlpclbseé. Glﬁarly the xnformatlon

WA

regardlng a debt of ths. 586, 172 955 85 was hearsay’and aust -

Have been calculat?a to prejudice the mind of the 31ngle 3udge.'

““Regarding paragraph 11 of Dapling's éffidatifﬂthe;Single
judge, as mentioned earlier, dgreed, correétly, that it-was

speculatlve. But with respect, we think-he erred when he

‘proceeded‘to say that tnat defect:’éﬁld   render the aff1dav1t

1ncurably defectlve and that it could be, removed w1thout harm,

gainda v, Commlsqloner ‘of Prisfng; Fx parte: Matovu'




Mr. Ngalo referred to other defects in Dapling's affidavit,
:»he cunulative effect of which was also to render the affidavit:
incurably defectives ﬁe said that paragréphs 18 to. 22 were argﬁmen—

tative and the verification clause in paragraph 28 was no verification

in;laﬁ, so ‘that if;cdgld'be said that the'.contents of the affidavit

'had not been verified.
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overlocked, leaving the remaining part of the affidavit intact,
He conteads hoveve*, ‘that the defects in the 1mnugned affidavit
are. fatal and cannct he - overWoo&bd or expunged ls—avrxT the rest

of 1t intact, as +here wouid not be anything of substance left.

-

 There are:a number70f'deq§$iqns of thie Cqﬁit,which say that

a defectlve affldav1t can e‘amended. In qa‘llma Vual voum Ve

Reglsﬁrar of Cooperatlve 3001et1es and Lhree Otherscéf¥%{;7 T L.Rs

case, had thls toiea -of a¢
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;defective. ¢

R
1id¥ common” sense.t




considered: the cumulative.effect 6f the defects’ in the affidavit,

he would liave sustained the preliminary objection.

We allow this reference and set aside thé;decision of the
gingle judge.' We further quash the interim order of stay of
execut ioh.‘ The: effect ‘of yt_hi-"s ;rullng is tha £ the ,apiaiication by

_the resvondent for stay, of: execubion stands' dismissed, .

Thé éﬁplicant wiii\géf,ifé‘éosfslt

° DATED at DAR ESISALABM this 10th day of December. 2002.
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