
Ill Tffi£ COTHI OF APPEAL OF TANZANIA. 
AT DAB ES'SALAAM

(CORAM: RAi4APHANl\ J>A„, LliBDVA, JoA., And MROSQ, J .A .X

civil rsFsascKs hos. 15 of 2001 and 3 of 2002 -

■ lETW’SK '

PHANTOM KODSHlv TRANSPORT (l9S£) LIMITED . APPLICANT

AND

IV f. DOB'LS (TANZANIA) LIMITED ........... EESPOtlDENT̂
iS ; st

(REFKRSKCE from the Puling o f the Court 
of Appeal of Tanzania at Dar ■=‘°

Lagakihgira y■: J. ■

idafeediglSth February. 2002 

in. 

Civil- Application No. 1̂ 1'''of' 2001 ■ -.v-g."?," "!* ...

' mroso,-v j Ia?

Following^ decision in Civil Case No.' ,132'to f 2000 of the

Rich*€ourt (Chipeta/ Jsy in^vhich the applicant Vbtained a ,r A ^  4L*. » ~  “tS..
,r *  ^

favourable decree, the respondent sought to appeal against that
>* ■>> <■ X ts®?' . ‘ ^  - wdecision .to.,this.. Court and,;-on,, the meantime, filed in this Court. t •«) «b**«r >j>i iO v * » 3 >ie . * / x >

_____-High

Court decree*. At the hearing of the application for stay of
f  a i & * , r  ^  * * *exee«.tioni;fr:preliminary, objection v/as.raised by the. advocates
f  _ - f  

for the applicanti-k.The single judge of this Court (Lugakingira, »J.A-) 

who heard the, ? preliminary1 objection reserved h is : ruling but granted 

sin.; f^vour*of ithe .respondent an.interim order^for stay of payment
■ci ŝy  ̂ .|jgSgyrl ' y. „5t
to "the applicant's advocates monies which, by a garnishee order.

‘ ". ■' ■••••••••' • • *f- - •- . — ■•
wore to be paid from respondent's bank accounts.

; The advoc.&tes for the. applicant felt.;. that the ; interim: order



2

reference No„ 15 of 2001, to challenge the order before the fu ll 

;ourt.

On 12th February, 2002 Lugakingira, J.A. gave his reasoned 

ruling on the preliminary objection, overruling it. Again the 

advocates for the applicants were dissatisfied with it and filed  

another reference to the fu ll court, Civil Reference No. 3 of 2002. 

the Court'consolidated both references, for. hearing and in this 

ruling. -

: We ihiend tordispose of Civil Eefere.nce No. 15. of 2001...................
quickly. As,.mentioned earlier, the single judge reserved his 

ruling on the pi'eliminaxy objection. Although the proceedings
X ;'- ■ '■ ■before the; single- judge are. not before uc, wo learn from the brief ..

ruling of the single ; judge dated 13th December,'..2001 that Mr. / 

Kujulizi, learned advocate from Ishengbma, Masha, Mujulizi and 

;Magai, Advocates for the respondent, prayed that pending delivery 

of’..'the.--ruling-on; the., preliminary objection,-: the statue quo be
* *  4  j.

: maintained. Presumably, the monies which: -had- been attached from W
**W " V ’' -  . '
the accounts'*of therespondent in the bank .by way, of a garnishee -

*  JL f i t  J \ fc
' ’ J ‘ for-the applicant.•-? order., had,.not yet been paid out to the advocates fir

■ $ m m  .>,A0 e n vIn,order the pending ruling the single judge considered

| ît'^pHlper tifteakei' tjPfinter im^order new Leinj ^^ugned. ~

Mr. C. Ngalo and Mr.^M.J.T. Ngalo,: learned advocates for'the
jfr- S’  ̂ rapplicant ̂ appeared before us. It  is at least certain thatJMr. / ’

C. Ngalo -also appeared- for the applicant,before the single judge.P ~ .-ts*. • -- . ::■$&* "■ : . -r- - ••• r̂ :- . ......
Mr. Mujulizi wto appeared for the respondent before the single .

■" judge also appeared before us. ;Kr. C. Ngalo urged before 'HE that
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lie interim order of 'stay of execution was in fact_pre-emptive of 

lie very application for stay. ,

With respect, v/e do not , agree. At that stage it . was not 

r'St known i f  the preliminary objection would be upheld or over­

ruled.' At the same time there was the possibility that during.

;he period before the ruling, was given the respondent's monies ; 

nould be paid ever to applicant’s advocates. I f  that happened and, 

later,athe preliminary objection was overruled, as in fact happened,

then the applieatren for. stay of. execution would -have, been overtaken
- 4 vby-that ; eVent. -‘ So, ^he*application for stay of execution would have

been pre-empted i f  an? interim order was refused rather than i f  it
' ‘4 S& '*• - t>

was granted. We think, therefore, that the single judge cannot-be

- ' I  'validly criticised for granting the interim.order at,that stage.

* We.dismiss Civil Reference No. 15 of 2001?
I '  ' St «  «.>

Agai;ri1|;as5. mentioned “̂ arlier: ,in ,this4 ruling j .the obj ection

proceedings before Lugakingira, .A." are not before us«^ We can, 

howeverj father from his ruling of 12th February, 2002,, that 

^foSr^^roxids of ̂ objectiofi were raised before the "single judged The
- 4 t S **  *fe 1 ' yk *

ground tff1,objection was that the affidavit of one^ir, John
’ * • -k «*■ ik  , , <%

iDapling of (the Respondent Company; kwhich was filed in support of\ < *0 M 4» A- ’S i
the apDlication fo r stay of^execution, offended the sub-judice ''I

i ' f / * T ™ "
f rule.^ Paragraphs 'Mid 11 of  ̂the affidavitThad alleged'that the

' G K f t ^  m* &■ -  «*. *  .
' applicant was, indebted,to,various creditors and 'that there was a L f c g - j * .3t 1 * * ^
fccivil Case No, 351 of 2000 against it m that regard which was
■js *- s » s jr %* S-* 1  ̂ ^  5̂'?peB.ding in the High Court. It v:as.further alleged that unless.

iseaceGution v/as. stayed-^the amount of the decree would be used to pay 
& * f,

>■ its  debte. The advocate fo r  the respondent disputed that those
.■

paragraphs in the affidavit violated the sub-judice rule.
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The single judge rejected the contention that paragraphs 10

and 11 of the aff idavit of fended the,sub-judice rule or were
; - . 

prejudicial to "the applicant.; The judge, However, agreed that

paragraph 11 was speculative, although he proceeded to say that

Lt was only improperly on the affidavit and it would not render

the affidavit incurably defective. It could, be removed without

harm’;*.

Before us Mi-. Ngalo said that that; was precisely what should

have;, been avoided because speculations in an affidavit were likely
.", ; '"■■■;. ..
to influence the court wrongly by prejudicing its judgment on

-ft-'
whether or not. to grant .stay of execution„ Mrii' Mujulizi main- 

tailed  .thatt£h6 -siib- jndice rtle  .hadv.beeh :misunderstood,
• -  •• '.-rasvv 1 .... . '■

,WS^hi^^6!Sf.£l:lT--J)eT^sef\jl'.-toH’%iUote here in fu ll paragraphs
** & ^7 ̂  Vir 7X\ _

10'WdCll o^the^ affidavit.^ Paragraph jlO ^ read s ;-^ ,*^ , '
f  ^  '

' ~*'iiH ", f f - '  » -*&"> - ' ' ’*£?-/*
«That-»I ais reliably informed which, information

J&s. \ ». •AK-jMS-'', *' *’
i.,I believe t o: be. . true ; that'' the Deer ee-holder 
V f , .  ' r >. 1?' ‘

i§ highly indebted to and (sic).creditors v
;*4npluding- thevKat ipnal Bank, o f Commerce.

;?LiinitGdf which debt amounting TShs. ‘«W k&3&-.: ■: J-J' • :
... ^86,172,555.85 as of July, 2000 is subject

\ ^  ^
of High Court' 'Civil Case'Nor 351 of' 2000*'...•■ • ■•'"•• -.v. •_•'.• .• ~ - ''''

^NBC.-Ltd, sVs.. Phantom Modern Transport (1985)'.
t x fc r Ax# "

ijLdmited'fx Others (Chipeta, J») , which' is also • 
^pending,an>-the same Court.’- Attached herewith

, .\'v\ *.-■.• <4*- .•••.... IsBSS. ■ ■■ -V* '
• aiid.^Exhibit D.*It,.,Bobie typ are documents

i f  yj ^
filed in. the High Court by the Respondent and f?

M  others in Civil . Case Np. 35t-of.2000: ■. ' • .. * ■ -»*•** . f,*- *'* *
referred herein.*1 'r

_ aph 11 reaflG:-

.../5



fcha Honourable Court stays 
execution of the decree and suspends the 

Garnishee Order the,amount of money i f  

'paid to the decree-holder will not be 

easily recovered from the decree->holder 
as it  w ill be used towards settlement of 
those outstanding.debts.5’

To buttress up the allegations in paragraph 10 of the affidavit, 

copies of a plaint and other documents which were filed in High ■ 

Court Civil Case No. 351 of 2000 were annexed̂  to Mr, Dapling's 

affidavit,

Osborn's Concise Law Dictionary, 5th Eldition, explains sub- 

judice to mean !,In course, of . tria l1’. The phrase also means ‘'under 

investigation1'’ .

It. would' appear-that High.'Court;,Civil Case. No. 351. of 2000 

was ,s t i l l  pending ,trial or judgment at the" time;the impugned 

affidavit, was-filed in this Court. The existence of the case was 

a fact, and, according to the' copy of the plaint in the .case, the 

applicantlwas .indebted,:/to .the National Bank of Commerce to the

tune ofShs. 353i 86? j 989. OS ." That v/as alao a fact which the
I  S,

applicantsitself: put. fqrward.^S^yvwhen Dapling mentioned those 
,'j <?'§•*' .

. f a c t s  in his affidavit he was not violating the sub-judice rule.
...

To:that extent the single, judge cannot be faulted. However, the • 

'question; is whether paragraphs 10 arid 11 of Dapling's affidavit, on 

, the whole,,are prejudicial tc the applicant. :.

The amount of Shs. hS6,172,555.35 which is. mentioned in .

, paragraph; 10 of Dapling's affidavit and which the. applicant. is 

alleged tc owe the National Bank of Commerce is not disclosed

: : ■■
f ? '

« «



in the plaint for Civil Case No, 351 of 2000 or in any,other 

document before the court. Dapling says in his affidavit that 

he •'Obtained* that information from his lawyers. The identity of 

the particular lawyers is not disclfe'sed,-1- CU»early the information 

regarding a debt of TShs. 486,172,555*85 was hearsay and must 

have been calculated to prejudice the mind of the single judge,

:i ■
Regarding paragraph 11 of Capling'e Affidavit the single 

judge, as mentioned earlier, agreed, correctly, that it yas

speculative. But with respect, we think he erred when he 

proceeded to say that that defect .would not render the affidav 

incurably defective and that it could be, removed without harm.

*_^ImUganda v , Commissioner - of Prisons; Ex parte Matovu gm,
** ..........«
/T96§7 B.A. 514 at"page 520, a three judge-panel of the High 

Court^of^Ug&hda said: -

* *" . . .  as a general rule oi practice and
»u  . -*

■■ procedure, an affidavit for .use in court, :
....being a substitute for oral evidence 
A  - ^
|should only,contain .statements--of- '-'facts#—3

and circumstances,, to which the witness ' •-a# ■ *r.vl ■ ......
-•deposes either of his own knowledge
-or ...»?, Such, an affidavit should not s

*35r ~
.ri contain -extraneous matters by -way|of <* I £ ̂  ~ ^  3w «
( “objection or prayer.-or legal argument’

*> -4'Jor' conclusion.”

The court wae of the view that an affidavit which violates those 

^conditioas1 should be struck out.1,1 This Court kccepte thaf^that 

■ law on affidavits ie sound.* r- $ V >  ̂,, < ,
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Mr. Ngalo referred to other defects in Dapling's affidavit, 

the cumulative effect of which was also to render the affidavit 

incurably defective. He said that paragraphs *18 to 22 were argumen­

tative and the. verification clause in paragraph 28 was no verification 

in lav;, so that it  could be said that the- contontf; of the affidavit 

had not .been verified. „

Mr, Mujulis-i,. took the position that, in the first place, an
■ “ w "  ■ ' '  ;■ * f........ .

affidavit is  not defined in the Comrt of Appeal Rules, Secondly,

that according to ex parte MatoYu, an affidavit is t*Ks<Snirialiy aw
, .... lk:(. ^  ^ - ( 
substitution of oral evidence* Thirdly, that in the Court of "

•Appeal it .will*,.he enough i f  an affidavit conforms to section 62 of
*j?

, the Law of Evidence Art, No, 6 of 1967, In  the fourth place, a
- j? M  • - :?* <i} '  v
jdef ectiv.e affidavit .can be amended so that the offensive parts- *» » < - ' v ~  ^• L . ....... ..... . ...... _____________________________,-m --n .•«••• ... • - . • r
-can be .expunged, leaving the rest of the paragraphs intact. He

*" *
„ submitted that Mr, Ngalo had not made out a point to justify a ' 

■ revisit o'f the;ruling by the single judge,

.a, - _
;to ^| r.p ^ ^ o^had eomplained that/the greater?-part of Mr, Dapling's

i-h -wap, i construct the evidencesnd .an attempt.ito 'fi 

Court, to thefprfejudice o f ^ e  ‘applic

.
t̂hought that hr,*

....... '~W&

r  H S & «S : f #
witb Mr,/Hgalo ?that .paragraphs^, <15,- 16 and ► '

„ . «  *■ -- a X
,1? of the .af f  idav it ...purport ed to restate the evidence in the ffigh^’1
*■ V  * - V  «
Court su it,' But that defect could be-cured by;iamendments to the

affidavit.

; . . / 8



overlooked, leaving, the remaining part o f the a ffid a v it  intact. , 

He contends however, that the defects in the impugned a ffid av it  

a re .fa ta l and cannot be overlooked or expunged, leaving the rest 

o f it .in ta c t , as there would not be anything o f substance le f t .
' ’

There are a number of decisions,of this Court which say that 

a defective affidavit: can .be amended. ; In Salima Vuai .Fovmi v . ■ . 

Regis tra r of Cooperative Societies and. Three Others /l9^5>7 T-.L.R.

75 this Court accepted that i t  is in the discretion o f a court to
\ ' —2 " ' ' ■
allow amendments o f a defective a ffidav it. In

Par ec Salaam v. Mwenge Gas .and Luboil: Ltd. , C iv il = Applicat ion
'■ ¥  ■’*  ^
Mo. ?6 o f  1999 (unreportedyjsthis Court, Samatta, C .J .,  a ft e r . .

referring-:to. theiSalima ¥y.ai Foian case, had th is to,say of.a . 

,defective a ffidav it

•'Sf'WW’r**
> ' T i l  appears that a , court

^discretion to*-allow'a jiepoh^nt^Of:
A ffid a v it  lacking a verification-- clauser

^to^amend^he a ffid av it .* ’’-1 take*\t tha
1.’ . * " ^ ^ 5,bjr^^isaiil the word."amend" this Court,T V JTt - - <_ „ tt

> meant tnat the court %can,* xf«cxrcums-

stances justify;It?  grant leave to the
^  %*- X"  ̂0  ■!®1 "j*- ^

"deponent „ to-/file ’an a ffidavit having 
jyK v' ' - j *
-.verification clause. I  hold this view

^because I  take / i t  / to be, ar undisputed

proposition;©f law that something that* “*\V» W -A..W -t-w** , . w . . .>*•>*>.»* ■ ,Tv *"-*• v.'.:

k/fis nu ll’ ajid void is  incapable o ft being, 

ffamended. ̂ fiYou ̂ cannot- amend ̂ nothing. J&i 

40Being a discretionary pov/er, the power

s^cldtise must<jbev exercised with justice
:;\4  t *  . i lantKcommon s e n s e . >



considered the emulative effect of the defects in the affidavit, 

he would have sustained the preliminary objection.

We allow this reference-and set aside the^decision of the 

single judge. .Vie' fprtheiy quash the. interim order.of stay of 

execution, The, effect of this ruling is  that the application by 

the respondent for stay,, of execution1 stands .dismissed. :

The applicant v;ill get ..its costis. '

-y DATED at DAS ES SALAAM this. 10th:day of December. 2002.

A.S.L,’’ RAMADHANI 
■JUSTICE- OF A®PAL

D. Z . 'LUBUVA
_ t  -:,s *‘JUSTICE OF APFEAL

'JUSTICE OF APPEAL

I  certify that this^is a true copy o f the original*

| ;7p T
F.L.K, WAMBAXI*) "

-*• ' „ ‘*&>&EPUTY REGISTRAR


