














The Republic lead was by Mr. Matuma Senior State Attorney. It
called a total of 19 witnesses. They also tendered several
exhibits. They then closed their case. Both Mr. Matuma Senior
State Attorney for the Republic and Mr. Rwechungura, Advocate
for accused made submissions to assist the court in making its
ruling. Detailed submissions were made. The court made a very

short ruling which is the subject of this appeal. The ruling read

thus;

"At the close of the prosecution case, I found that the
prosecution has made sufficient to required the 1%
accused persons (sic) to enter his sworn defence in
relation to the offence they stand charged and the
prosecution failed to establish prima facie case against
the 2" accused persons. I hereby acquit the 2™
accused person in relation to all courts he stand

charged. It is so ordered.”

Mr. Matuma did not see justice in the ruling and has come to this

court by way of appeal. The ground upon which this appeal was

lodged read thus;

“"1. THAT the Hon. Resident Magistrate erred in law and
facts by acquitting the second Respondent MARTINE S/0O












prosecution is expected to have proved all the
ingredients of the offence or minor, cognate one
thereto beyond reasonable doubt. If there is any gap, it
is wrong to call upon the accused to give his defence so
as to fill it in, as this would amount to shifting the

burden of proof” (Emphasis added).
That is to say, the court must be satisfied that the prosecution
has established all the ingredients of the offence beyond all
reasonable doubts before calling upon the accused to enter his
defence. Their lordships had the view that if there is any gap in
the evidence, it is wrong to call the accused to give his defence as

this will amount to calling the accused to fill the gaps or shifting

the burden of proof to him.

The nature of the ruling of a case to answer is usually very short
where the court has the view that the accused has a case to
answer. This short ruling must however contain clear sentences
showing that the magistrate has honestly gone through the
evidence on record and is satisfied that the prosecution has
established all the key ingredients of the offence beyond doubt
demanding the accused to bring his defence. The Magistrate is

not expected to discuss the evidence at this stage because doing
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that will prejudice the coming proceedings and the judgment. But
things are different where he has the view that the accused
persons or any of them has no case to answer so as to entitle him
to an acquittal at that stage. If that is the case, the interest of
justice require that he should discuss the evidence on record and
establish the basis for an acquittal. The rationale behind this is
that both the prosecution and the accused are entitled to be

given reasons for the decision.

Having examined the ruling of the trial court, I have noted that it
fell short of the above requirements. There is no clear sentences
showing the basis for the decision. Both the prosecution and the
accused were denied reasons for the decision which is their right.
But further to that, and more importantly, my perusal to the
evidence on record show that the evidence on record connected
the two accused persons in a way that one could not be dropped
at that stage. There was evidence showing that the first accused
was involved in commission of the offences and that the second
accused was his accomplice. It was therefore wrong to find him

as having no case to answer and acquit him.
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