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At the District, Coil%v offl^emeke, JZACHARIA LUCIANO MBEDULE,

MWANAHAM^ M(JIAMEt^ KHALIFANI and BERNARD EDIMUND

M ND(^^^tej|i^ feer %|f|red to as the 1st, 2nd and 3 d appellants

respectively we recharged with eight (8) counts. The first count was for
'% k %.WS- “■

all the threl^ppllants on the offence of conspiracy contrary to section 

384 of the Penal Code, Cap. 16 [R. E 2002] (hereinafter referred to as 

Penal Code). It was alleged that, the three appellants conspired to commit 

the offence of stealing contrary to sections 258, 265 and 270 of the Penal 

Code. The second count was for the 1st appellant on the offence of abuse
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o f position contrary to section 31 of the Prevention and Combating of 

Corruption Act, No. 11 of 2007. The third count was also for the 1st 

appellant on the offence of stealing by persons in public service contrary to 

section 258 and 270 of the Penal Code. The fourth count was for the 2nd 

appellant on the offence of stealing by persons in p&fefk: service contrary to 

section 258 and 270 of the Penal Code. The ^  a u i l i i^ s  6 ^  

appellant on the offence of frauduierfik fals^acc^gfy£Q^^^.\rary toMkm.
iyp*’ nrdsection 317 of the Penal Code. The^||^|h coupit wa||for the 3 appellant

on the offence of stealing cqntra%.jto s^jpris^^ffind 265 of the Penal 

Code.
*#|t

v3fi38

The seventh a>unt wasJW ihe 3rd appellant on the offence of receiving

stolen proper^ pontrjry to l̂fection 311 of the Penal Code. The eighth

COUI /as rel s|hrel%jtpellants on the offence of occasioning loss to

specimdauthorit̂ pT\X.t̂ rj to paragraph 10 (1) of the First Schedule to

and sectioril|||4yiarid 60(2) of the Economic and Organized Crime Act,

Cap.200 [R.E.2002]. They were all convicted and sentenced to serve 

custodial sentences as will be demonstrated below.

2



Briefly, the evidence, which the trial Magistrate relied upon in convicting 

and sentenced the appellants shows that, on divers dates between 29th and 

31st December 2008 at the Temeke Municipal Council within the Temeke 

District in Dar es Salaam Region, the 1st appellant being an accountant and 

revenue collector of Temeke Municipal Council, thd%";d appellant being a

,rdbanker of National Microfinance Bank, (NMB)ip§jisani Brajigh and the 3 

appellant being a businessman, respectively they^onspired, to commit the
%  %^  % ir

offence of stealing. That, the 1st apjfetat bylsing n|s position had stolen

the cheque No. 009225 worth atipshs. 3:%500 )̂t©fe. which was intended-m, m . m .
v . m

/W A '.v  v .v X

to be deposited into th^emeke^MUf^par^uncil's Bank Account No

2071200048 at the Wĵ B lip . illegally:;l|e  2nd appellant deposited the said

cheque in to J '^ % tou ^ ^ a% i.^ F0064  for the IGODEN GENERAL
%  1 . ’%

SUPPLIESsAND SERVSteES.the pftperty of the 3rd appellant.

m  m , ' im .
All appellants pleaded not guilty to all counts and the prosecution side

ipbefore the'liaLcodft summoned ten (10) witnesses, to w it PWl-Eugenia 

Wesenslaus Peter, Assistant Accountant, Temeke Municipal Council, PW2 - 

Lunanilo Mkayula, Banker at the Standard Chartered Bank Tanzania, PW3 

-Heri William Mbanga, Accountant at Temeke Municipal Council, PW4, 

Roida Hamlike Swila, Accountant, PW5 - Jany Machimbo, th.ertreasurer, at



Chamwino District Council, PW6-John Paul Kinimo, Forensic Manager, 

Temeke Municipality, PW7-Okelo Kassian Mponda, Businessman, PW8- 

Mwajuma Omari Mwakimbeji, Accountant, PW9-Julius Masanja Katamba, 

Auditor, PWlO-Sunday Mokiwa, PCCB Investigator. They also tendered

twelve (12) documentary Exhibits. The defence sia%summoned four (4)

witnesses, namely DW1 -  the 1st appellant, D\||2|.,the 2h%gipellant, DW3 

-  Asma Mohamed and DW4 - the 3 appellant. Th|y two (2)

After full trial and consideration oflall th'etoiderice^adduced by the said 

witnesses and the documentary e|idenol:i;:tendeired before the trial court,
-  %  # ■ % .

documentary Exhibits.

the appellant

(a) Ic m n t, g je  1st 2%&nd 3 d appellants were sentenced to serve

nvt$$5) p£ars imprisonment term;
\  %  " %2^ count, the 1st appellant was sentenced to pay fine o f Tshs

■Ik i i
Ŝ V  A

’'*m 3mj0O/=on/y or in default, to serve three (3) years

imprisonment;

(c) 3 d and 4h counts, the 1st and 2nd appellants were sentenced to 

serve four (4) years imprisonment;
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(d) 5>h count, the 2nd appellant was sentenced to serve five (5) 

years imprisonment;

(e) count, the 3 d appellant was sentenced to serve five (5) years 

imprisonment; and

(f) 6th count, the 1st 2nd and 3 d appellants wî g sentenced to serve
m

five (5) years imprisonment.
1 7 % .  4 0

%  % %§k  W -'
Being aggrieved with both conviction an%ssenteta|#thl%ppellants at 

different times lodged Petition filed his AppealIP'iv m .
on 4th September 2017 ac^ifi^niem^th f^ /5 ) grounds and the 2nd and

§
;>• r %S™

,.h

3rd appellants filed their appeal m m l September 2017 accompanied with
*iW \  y V y i.  W * V

fifteen (15) grpmds o%ppe||>v.Sincel|the two Appeals, to w it Crim inal

Appeal no 25%%pf 2W 7 an&l£rim ina/ Appeal No. 264 o f 2017 emanated 

from J l i"  s lr t^ ca s ly  .e Crim inal Case No. 79 o f 2016, the two AppealsIf
were consolidated:f  nd proceeded as one Appeal. Specifically, in his Petition

'■SS3& ;?$■:
m-A.

of Appeal, appellant raised the following grounds, that the

Honourable trial Magistrate erred in law and facts when-
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1. she found the 1st appellant gu ilty as charged;

2. arrived a t the conclusion that, the 1st appellant is  the one 

who was supposed to deposit the fateful cheque No. 

009225 in h is employer's (Temeke Municipal Council) Bank

Account; ^
•*v3. she held that, the prosecution proved^ ĵ arge^ gainst

the 1st appellant beyond reasona$!§; %

1st4. she based her findings that^ ffeJr appellanwmas gu ilty as
m . p

charged based on presumption man factB$@Mpcord; and
$0 %:;K :®;£+5. she shifted burden o f proof onrthe l% appellant to prove

that he wasH@.t guilty, asthaFgtejd. w
%k M i

m .
In their joint M gtion ilf Appeik the 2na and 3 appellants indicated 

«■«% %  
fifteerilfl5) gfOund'%which l̂l|e same being repetitive have been

% ^
reduce||jto only sf||(6fijrounds to w it the trial Magistrate erred

&*&■

both in law l^ ya^ for:-

(1) adm itting and relying her decision in a photocopy o f a 

disputed cheque as an exhibit without follow ing the 

law, hence reaching to an erroneously decision;
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(2) relying and basing her decision in a computer 

generated documents without follow ing the procedures 

o f admission o f the same as exhibits;

(3) total disregarding the defense given by a ll the 

appellants; ^

(4) failure to property evaluate eviden$^@rid exhWits. given

by both sides; %  %  ^  t r

(5) failure to craft a jW gem^hî acc&Mancem ith the law,
'm, %

(6) failure to c(0 id e r the ^ pm nf̂ dations from the 

Controll̂ ^nd^ditofGeM'r^l. *
#

m .
By looking dlkthe lf|t of tile grounds of the appeal above for all the

^  J1L
appella^ts^iie c£i|t easif^-notice that, all the grounds are essentially

M  %  ^
challei$|jng the t|§l colrt's decision on the aspect that, the eight (8)

f !
counts cnrilged agiinst the appellants were not proved to the standard 

required by the law. That is beyond reasonable doubt.

At the hearing of the Appeal the 1st appellant enjoyed the services from Mr. 

Gregory C. N. Lugaila, the learned Counsel, the 2nd appellant was 

represented by Mr. A. Mokily, the learned Counsel, the 3rd appellant was



represented by Mr. Melkior Saul Sanga, the learned Counsel, while Ms. 

Florida Wenceslaus, the learned State Attorney, represented the 

respondent, the Republic.

By consent of the parties, the Appeal was argued by way of written
%-submissions. This was adequately done and I am gratpful to the Counsel

for the parties for the energy and industriou||pi§|rch (S||)Jyed,|g have
W v .v ,

thoroughly considered the written submisi%|s by %]tl^||fii^w;hich are in
,0W

the record of this case and I do ntititas&>to TgBrodtce the same herein

verbatim, but the same wilkbe, summarize:%when :'G©nsidering the specific

ground(s) herein. JWk-.. 'm 
%  '%

Having scrutinized??thorotghlfi|he recall of the case and the submissions
ssms

made by the ofunseifor thefiarties, I have observed that, the main issue

to b^onsialieGlv Bflghis Court is whether the two appeals lodged before
m  %m,

me arm^eritoriou w

I must statellPfene outset that, this court being the first appellate court 

enjoys great liberty in re-evaluating the evidence and the law. See the 

decision in the case of Yohana Dionizi and Shija Simon Versus The

Republic, Criminal Appeal No. 114 and 115 of 2009, Court of Appeal of
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Tanzania at Mwanza, (Unreported). In the case of Kisembo V. Uganda 

[1999] 1 EA it was held that:-

"The court o f appeal had the duty to properly scrutinize and 

evaluate the evidence o f both the prosecution and the defence.

It would be a m isdirection to accept one versioMand then hold 

that because o f that acceptance per s^ ^ p the r^ rsion^ is 

unsustainable." "%

Before addressing the grounds o% ppeaw l^SM^ydd^ss my mind to few
. . .  •%,

1nciplesP#nich r :ihink/vl|e  of relepredominant legal principl̂ ||^#nich F$|)ink,^|e of relevancy to the case at
m  ^  '%

hand and will guide me inltnalyziptSlie rl§%Gd of the case and the evidence

tendered before Jhe tria%ouSfcThese clfers aspects of criminal law as well
'*3^^*'

as the law ofigvidenee and%ey are borne out of the Constitution of the
''V I »*»•»'_ v’ .v "

Unite(^^^j®,ol^nzarff%«1977, the Law of Evidence Act, Cap 6 [R. E.

2002]%^nceforth:W7e midence Act"), Criminal Procedure Act, Cap 20 [R.E.
%  12002] (hehlMorthSe CPA'), the Penal Code and precedents.

These principles are meant to ensure that, no innocent person is convicted on 

freak or flimsy evidence. The first principle is that the onus o f proof in 

crim inal cases, that the accused has committed the offence for, which he is 

charged with, is  on the shoulders o f the prosecution and not on (the accused



person. This is a long established principle in criminal justice and there are 

multitudes of authorities enforcing the same. See for instance the case of 

Joseph John Makune Vs The Republic [1986] TLR 44 at page 49, where 

the Court of Appeal considered the prosecution evidence adduced in the 

particular case and held that; " The cardinal princip/e$of our crim inal law is 

that, the burden is  on the prosecution to prove its f ase; nomuty is  cast on the

a fe]̂ %wSf%m.wn îm$Mions toaccused to prove his innocence. There ar̂
Nps.

this principle, one example being wftgi'e thS^ccuseimaises We defence o f
w -

insanity in which case he must pShe it  dkkthe^ laM ^ rprobabiiities....."

The second principle is i f  at, the standfi^of ]%pf in criminal cases is proof

beyond reasonable C6Iirt^|Ap^ial of Tanzania in the case of

Mohamed Vs The Republic, Criminal

:ed) held that; "O f course in cases o f thisa i m i r m  / 3nAppeal Ncl.25 -------

natum the burmn oftpm of is'alw ays on the prosecution. The standard has
v w q. vvj*V

always w en proof myond reasonable doubt It is  trite law that, an accused

person can omfmM^convicted on the strength o f the prosecution case and not 

on the basis o f the weakness o f his defence." Therefore, evidence adduced by 

the prosecution side in this case, must be so convincing that no reasonable 

person would ever question or doubt as whether the appellants have really 

committed the offence. See the cases of Anatory Mutaftmgwa Vs
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Republic, Criminal Appeal No. 267 of 2010, Court of Appeal of Tanzania and 

Festo Komba Vs Republic, Criminal Appeal No.77 of 2015, Court of Appeal 

of Tanzania (both unreported).

Third, it is also a principle of the law that, suspicion, however grave, is not 

a basis for a conviction in a criminal trial. See the decision of the Court of 

Appeal in MT.60330 PTE Nassoro Mohamed|AIIy V Republic, Criminal
xSSft. w

Appeal No. 73 of 2002. ^
'i&SiSivX-..

Fourth, it is also important to hiihlig^M)1^^e^tos#l person cannot be 

convicted on the weakne§sfpffc his Q|fence||.but on the strength of theW  •m €
m  :*v-

prosecution case. In the cafe of J o fins / oM  a kolo be I a Kulwa Makolobela
m . ^  ^

and Eric Juma §lias Tanganyika v. Republic [2002] TLR 296 it was held

that-">1 person /s n o tg u ilty o f a crim ina l offence because h is  defence
.JmXv

%*>&*. v<!v;'a

is  notibe/ieved, ra th e r M person is  found g u ilty  and convicted o f a
It

crim ing/ offenceibecause o f the strength o f the prosecution evidence
Ws*. mW.w vWv

against him  w hich estab lishes h is  g u ilt beyond reasonable doub t."

[Emphasis added].

It is also important to highlight that, section 66 of the law of Tanzania

Evidence Act provides strictly that documents must be proved by prim ary

evidence except as otherwise provided in the Act Therefore, the secondary
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evidence, (photocopies) are acceptable in Court only after one has

complied with certain conditions itemized under section 67 of the same 

law. Lastly and taking into account that this case involved the electronic 

documentary evidence, it is crucial to highlight in this background that, in 

2007 and 2015 the Tanzania Evidence Act was am ^ ed through Written 

Laws (Miscellaneous Amendments) Act, No. 1S^ ^ )07 ̂ m^he Electronic 

Transactions Act, No. 13 o f 2015 to emb|§ce th^^^^^^^^^pm ent

in this country and specifically the lit$|of tHifllectronic generated 

evidence in courts. However, th^%gmis§iMity'W*|i evidence is subject

to the compliance with c^gain legaJ^con|||on#^hich will be demonstrated 

herein below.

It is therefor rincipfes and the provisions of the law in mind

anal||£..the evidence adduced by both parties before

the d ir t  in relatiij| 

appellants

he grounds of appeal lodged in this Court by the

To start with the 1st and 2nd grounds of Appeal raised by the 1st appellant

together with the 1st ground of Appeal by the 2nd and 3rd appellants, I wish

to note that, Mr. Lugaila has submitted in general terms that the trial

Magistrate convicted and sentenced the 1st appellant on wrot̂ g premises,
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presumptions and supposition that since the 1st appellant was the 

accountant at Temeke Municipal Council on 29th December 2008 he 

received a total amount of Tshs. 80, 383, 534/= including the cheque No. 

009225 issued by Bakhresa Co. Ltd and that he is the one who conspired

with the other appellants to steal the said cheque. Mi%|.ugaila argued that,

there was no conclusive evidence as to:- ■%,
1

(a) who presented the said cheqM$at thSUMM$3afife££C, Msasani
n r  ^

Branch. There was no ah^^M^Sî term ered before the tria l 

court to on>w0 & t6> a^  '** '

(b) whether̂  themcheqm Was ho$ deposited to the Temeke
% , ' %

Municipal Coifflcirm accouti$ because a stamp on the cheque
v%%k

ibitM 21 waska^ photocopy which does not clearly show

i f  which NMB BariK Branch received the same. He referred to

pageswS o f the typed proceedings and said, the cheque has
'“ K  J§

W ^ ffnk account o f the Temeke Municipal Council;

Mr. Lugaila submitted further that, the testimonies by the prosecution side 

were tainted with contradictions, as whether the 1st appellant was 

introduced to the NMB Bank, Temeke Branch. He referred to page 25 lines
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16-18 and page 91 lines 1-11 of the typed proceedings. He further noted 

that, the 1st appellant was not the one who submitted the said cheque to 

the Bank, but one Mwajuma Omari, who took all the cheque worth Tshs. 

79, 548,494/= but cheque No. 009225 was not deposited. He referred to 

the Report of the Controller and Auditor General (C fe , Exhibit P12, which 

supported that fact, but he said the trial Magistrate nevttiiconsidered the

said Exhibit P12. ^  iK,

11$%;*,. M ,
On his side Mr. Mokily challenged Magistrate accepted a

photocopy, a cheque which.#ZIs the%.bjecltmatter'W  the case without any

proper and grounded reasons asp|p w%, the" original cheque was not^ 41?̂ ’
available. He said th islkjn violation oflsfection 64 (1) of the Evidence Act. 

He further sfbmitteg tha%,even the person who certified the said

photQ4#^fe%n6§J:igallyffcQgnized as such.
I f  ^

Mr. santa submitted that, the central issue before the trial court was in
• ii, m

'■%v.
respect of No. 009225 worth Tshs. 37,500,000/= which was

supposed to be paid to the Temeke Municipal Council's Bank Account. 

That, during the trial what was tendered was a photocopy of that cheque 

and the original was never produced. He referred to Section 66 of the
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Evidence Act and emphasized that, documents must be proved by prim ary 

evidence except as otherwise provided in the Act. Mr. Sanga then said, the 

main issue is whether the admission o f the said photocopy was properly 

made. He cited the case of Janet Tijan v the Republic, Criminal Appeal 

No. 152 of 2013, where Hon. Mwarija J, (as he then%as) emphasized that

documents must be proved by primary evidenc|||j|d proceeded to expunge
- *■a photocopy document which was admitted by tlmtricftowrt a id allowed

mjiM-
the appeal.

4:
LugaiiarMs. Florida submitted

M  _

that, the evidence adduceliby thef^psec%ion witnesses was watertight to

In response to the submissipllma

• • mwarrant conviction of t%,,l ^ppellant. .i|jhe referred to page 91 of the trial
m

M W  >‘sm, r n
court typed ploceeajigs an%notea that, it was not in dispute that, in

Decemilr% i|:f)8 t o  i*%ppellant was the main cashier at Temeke 

MunitMl Council%)d fte§is the one who received the disputed cheque No.

009225 Tsl»37,500,000/= issued by Bakhresa Co. She said, after
w

receiving the said cheque, the 1st appellant, as the main cashier at that 

time was duty bound to deposit the said cheque to the Bank Account 

owned by Temeke Municipal Council No. 2071200048 maintained at NMB

PLC, Temeke Branch and not NMB Msasani Branch in Account No.
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21133300064 owned by IGODEN GENERAL SUPPLIES AND SERVICES LTD. 

She thus concluded that the 1st appellant is responsible with the stealing of 

that cheque.

As for the submission made by Mr. Mokily and Mr. Sanga, specifically on 

the concerns raised on the admissibility of a photocopme Exhibit P2f Ms.
m ..

Florida referred to the testimony of PW2 at pag^20|ff the CRMcojyi&typed
.. VAc* 'X w .w . '. v

proceedings where PW2 said, "...the o ri$ \ch e ^ e ^ ^ ^ ^ h e  hands o fm. mmr
the Standard Charted Bank, thej>mm$m/Udffl@ ng m r original cheque, I

based my evidence on thegMpy w ftifti r% .rify ...'’&t\d then argued that,
J lr  m ,

section 85 of the Tanzania Evidence Ai^prdfides for conditions to be

considered

according to -her, all||pe leglkprocedures in respect of the admissibility of

the coffift|;i|d with. She thus referred to section 66,

of the^|yide%e Act and argued that secondary evidence
p

(photocopyl^^^||I admitted in court, when it is established that the 

original has been lost. She insisted that, since the original cheque was lost 

then the trial Magistrate has complied with the required procedures to 

admit the photocopy document in court. Since almost all the Counsel for 

the parties herein have referred to several provisions in the Law of

16



Evidence Act, for the sake of clarity, I have endeavored to reproduce the 

same hereunder:-

"Section 66 "Docum ents m ust be p roved  b y p rim a ry  evidence 

excep t a s o therw ise p rov ided  in  th is  A c t'. [Emphasis added].

Section 67, which is giving powers to th^courts t%,allow proof of

documents by secondary evidence and admit ph(^<^^,,pr<5ldWmat:-

"57 (1) Secondary e v id ^ ^ ^ y ^  g f^  o f the existence,
I kcondition or contends a%. dom rpen^ iî lie follow ing evidence

cases- IS 
%

%& 
%

%
%

(ahyyhetlM Jrî m ginal ismshown or appears to be in thew
po&essidmor. power o f-

M ) ̂ %£he person against whom the document is  sought to
%% m,

m  be proved;

(ii) a person ou t o f reach of, or not subject to, the

process o f the court; or

17



(iii) a person legally bound to produce it, and when, 

after the notice specified in section 68, such person 

does not produce it;

(b) NA;

(c) when the o rig in a l has keen destroyed o r lo st, or

when the party offering extdenam r ̂ motefih^mprnot, for

any other reason m t arisifig,, frow Sfiis owft default or 

neglect, produc^ jn  r^ grfi& Jĵ ^ ^ W m phasis added].
• kV .v . y ,v X

^  "smK00y
In the case at hand, I ha|£ perused tni|Jrial%urt's typed proceedings at

■W,

pages 17 -  19, when:̂ ||B<||^  (pngocopy o f a cheque) was produced

and tendered^peroreljhe tfia^coOmiliiaVe failed to see anywhere indicated
$8

to sho^||^|?>th l^ |p^ ||j|traf6 has bothered to comply with the above

co n d itis  f^^^^^^Jfcijssion of the said photocopy. Moreover, in hism  %  ^
testimonyii)efore t p  trial court, PW2 who is the person who tendered the 

said photocopy, he has never indicated or even proved anywhere in the

record that, the said cheque was lo s t or that, the person, who is  the 

custod ian o f the o rig in a l cheque is  o u t o f reach. To bring this matter

home and for the sake of clarity, I have endeavored to reproduce the

18



testimony of PW2 adduced before the trial court, when he tendered a 

photocopy. At page 17 - 18 of the trial court's typed proceedings when 

testifying in chief to enable the trial to receive and admit a photocopy PW2 

said:-

".../ know that cheque No. 009225 is  for Standard Charted Bank 

and the customer was Bakhresa. Tm0% heque^as issued on 

24/12/2008. When I w iii see th a ^ e q u i^ 0 j^ ^ ^ r to  identify
^

it. I  was the one who signem ffithje,0 i%Qer o f th a t cheque was
'"m w m  w

Bakhresa and itg@ $eern^ ith W fygffice^
y?s/

S/A: 7 pray to show ^ itn^  thewdclî ent%

C0*/a£* Prayer0rante^
i k . .

W itne0$*lfm $is ffih  che^B^I wrote. I  pray to tender this cheque as
%!% . .. .%*:>';«> %><;» m. exhibit. %m. mM

ij#l; Wfe prafW im nder the cheque as exhibit, if  no objection.

Then all the defence Counsel objected the admissibility of that cheque and 

said the same is a photocopy and does not meet the requirement of the 

law. They further argued that, the custodian of the cheque is the Standard
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Charted Bank, but the document is certified by the PW2, who said is the 

one who wrote it and he is not a Manager of that Bank to certify the 

photocopy. They further argued that, PW2 cannot be the writer, custodian 

and the certifying authority. They thus insisted that, the original cheque 

should be produced before the court.
%

Then, the trial court ruled out that, since the I&titMs the lourt ofsjustice

and law, where every party has the right t$||e he#f| Jpff% jieclfically the
.’. v . v / i s . V . V . ' i ,  V . V . V

trial Magistrate said -  "...//7 that isW e  w isdom  o f th is
* " “Ik  %

cou rt to  adm it th is  doGUWent 'forename, it  W fu ie on this matter...

[Emphasis added]. f |  A
.*X* ‘Wft *%*&*.'m.^  %% '%*•,*<$%s

From the extririied^part^f fni^proceflings above, it is clear that, when

PW2 tenderecffthe Mid, phdticopy, he did not establish any condition

itemized und^%^ctif|^7 o rfte  Evidence Act to justify the admissibility of
’&<:■ >?/::■. ■>«*.'WSthe photocopy. Furthermore, the learned State Attorney never led his

witnesses t ^ lis f y  those legal conditionality for the admissibility of a 

secondary evidence. I even find it strange, that in her submission to this 

Court, Ms. Florida had since referred this Court to 67(1) (c) of the Evidence 

Act, claiming that, it  was proper for the tria l Magistrate to adm it a
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photocopy, because the prosecution witness has established that, the 

original cheque has been lo st. With due respect, I wonder where the 

learned Counsel is getting those information that the original cheque was 

lost, as I have perused the entire evidence of PW2 adduced before the trial

court and I have failed to glean therefrom an ioflkpf evidence, which

suggest that PW2 said that the original ch^ ^ w as H lf .  PW2 during

examination in chief he never said thatfthe original clpque lost. In 

addition upon cross examination bfpjfe^Saril^at Mge 20 of the same

proceedings PW2 testified that:-''^tk, ^W&. ''4w'
W- m

I f  % , % ,
" The o rig in a l ddeum entfafJthiSigheque is  w ith  the Standard

%  W ^
' ' ‘£ &  'v X v ^ .,

C ha rted ^ B an^ ffM ^ ua rt^ ^  in  M akum busho - D ar es

SaiaMm,. I  sMw the^riginafcheque on 15th October 2014, when I  

^w^% ^inĵ g?e pm ^fopy. The H ead o f the D epartm ent who 

to n ?  /77e M&. o rig ifia l cheque to photocopy is  N ina Ish u ri'

I I
The same PWl|l|Fpage 21 first paragraph of the same proceedings, upon 

being cross examined by Mr. Mokili, responded that:-

" When I  was getting a copy o f the cheque (sic) the original cheque 

I  handled it  to Ezekiel Herman... Herman is  the one who handled
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to me the original cheque. A t th a t tim e E ze k ie l Herm an w as 

the custod ian  o f th a t cheque, the o rig in a l one!'

It is very clear that, though PW2 was testifying under oath and explaining 

one incident, but his testimony contain contradictions, which in my view

were supposed to be considered by the trial court. I fy s  also clear that,
......

PW2 has never said that the original chequ®^a^Jost, mentioned
m  . mm*.. vwseveral people to have custody of the %ame. %t,^fp%jrig(y, in her 

Judgement at page 7 third paragrapllm^MT^gist'Mre when referred to

the testimony of PW2 to jus|i$£ithe id p ss iillity  of tn t photocopy, she said, 

"...the original cheque w M handleAver% yiiiW by E ze k ie l Herm an who
^  x-%

w as the custod ianw qf th a t cheque. In that case there was a
*%vX;X;;vv

presumption ^that Pw2 tertm red in court certified copy o f the disputed

ch e q i^ X fi^ h ^ m jig l^ lM h e q u e  g o t lo s t and  the bank w as s t ill 

look ing  fo r it " * ^  %
%  I I

With due r^ ftlli^ I wonder where the trial Magistrate gathered this 

information and conclusion that the custodian of the original cheque was 

on ly  E ze k ie l Herm an, despite the fact that PW2 mentioned several 

sources to be the custodian of the original cheque to wit, the bank, the
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Head o f the D epartm ent by the name o f N ina Ishun and one Ezekiel

Herman. So, what was required for the prosecution side to establish with 

concrete evidence as who exactly was the custodian of that cheque was to 

call these people to testify before the trial court, but not for the Magistrate 

to draw assumptions and give wrong conclusion thS%Jthe original cheque
m .

was lost. Anyhow and even if we go by tfe # ssu m ^ n  of the trial

Magistrate that, the original cheque was%st, the|k w3M&ah$|§blice loss
%  m j§

report submitted before the trial codfeo^pro^llhat fii| .

mC%-
v , v , >

As I have indicated aboyeififi a<̂ i|±ing%a, photbdBpy cheque the trial 

Magistrate never botherefjto follgi^|he -j|roceaure entailed under section
rm&.67 of the Evidence Am, bimpnly indilated that the said photocopy is

admitted as jifythe tedom^ijthe Court. Though, I do respect the wisdom

of the|IaThl%triaiTOgistra%fc,but with due respect, courts are creatures of

the lalfyand proce$yres^|he wisdom of the Magistrate can only be invoked

after one n%$mrrjpf£d with the mandatory requirement of the law.

In addition, going by the testimony of PW2 reproduced above, PW2 was 

not the custodian of that cheque neither the manager of the Standard 

Charted Bank. PW2 though contradicted himself on who exactly handled
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the original cheque to him, but at least he mentioned two people, N ina 

Ishun and Ezekiel Herman to be the custodian of that original cheque. 

In my considered view these two people were material witnesses who were 

supposed to be summoned by the prosecution side to testify before the 

trial court. I am alive to the fact that, no specific iHmber of witnesses is 

required to prove a case, and it is the discretifg|of the pi%ecution to call 

the witnesses, which they find most suitaile for tneir casifeSee iection 143
. , , v ,.

of the Evidence Act. However, tltM a id  d itlie tio ilon  the part of the
'  VV ’»V». V .w t .  •'m .

prosecution must be exercised judi|ipusl^to acT^fp^the cause of justice.
A.'.-.'sA.V’
f f iw y  ’ yS*5v> ,w ‘*£v

See Separatus Theonesf V RepublidfeCrinlrlal Appeal No. 138 of 2005;

Riziki Method V Republic, ChmirialfeApjfeal No. 80 of 2008 Court of 

Appeal, (both flfteedy i^ d  A filip il& a lla h  V Republic (1991) TLR 71.

In Azizj^||§§e thl|C^lil%|aJ:ed1|at:-

. the^^efflf̂ wd well known rule is  that, the prosecutor is  under
Ik ^
%oma feMjs duty to ca ll those witnesses, who from their 

connection with the transaction in question are able to testify on 

m aterial facts. I f such witnesses are within reach but are not 

called without sufficient reason being shown, the court may draw 

an inference adverse to the prosecution "
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Surprisingly, in the case at hand, even after the PW2 has mentioned those 

two people to be the custodian of the original cheque, the prosecution side 

never bothered to summon them to testify before the trial court and shed 

more light on this matter. On the other hand, even the trial Magistrate did 

not bothered to summon the same to satisfy herselffias to whereabouts of

that original document. It is therefore my co*fii,dered v lk  that, if these

witnesses could have been called and te||ify beHre ’t f^ a a l^ ih :  would

have shed more light on the mat®%iailu^tp call, the said witnesses
m  wwithout good cause being showrMeft #%yestib%î |,rk, which prejudiced

the appellants' case and ||vite this c S t t  to tlise  some doubts and more
w. mm* w - .m A A  mm, m __mso, to draw an inference adverse to the|prosecution side. In the event, the

Wa% lit
1st and 2nd gM ® i% f apf||l ra rs illtf the 1st appellant together with the

m v ,  , w $

1st aroiMebofa^gib^teie 2n%nd 3rd appellants are all answered in the 

affirmi||ive and^|)seq^|ntly, Exhibit P2 is expunged from the record of 

this caS tlk

With the foregoing observation, I now proceed to consider the 2nd ground 

of appeal raised by the 2nd and 3rd appellants that, the trial Magistrate 

erred in law and fact by relying and basing her decision on a computer

\ j ! # '
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generated documents without following the procedures o f admission o f the 

same as exhibits.

It is common ground that in 2007 and 2015 the Tanzania Evidence Act was 

amended through the two Acts indicated above. Specifically, Act No. 15 of

2007, among others introduced three sets of importaniipendments to the

H is ,Evidence Act, namely sections 40A, 76 and 78AwtS§e. charffes wefife made
WA. YA‘VA'yjy

through sections 33, 34 and 35 of the /%£. 20 0» ^ fO T M y . The said
.V.V.V>

amendments allowed the adroi.ssiDi|^^LJfl%jgTi^n retrieved from 

computer systems, netwq|I^Sand^|e|vefmui anf^riminal proceedings,

provided that the said infi|mation#re suipprteicl by a p ro o f th a t it  was<*. m  'ym.
v4l5k

m ade in  the u sua l a rid o rtim ary course o f business.

In addition, S t io n  311 of tfillElectronic Transactions Act, (supra) amended
^ 1%  $ $  * * $ %  '  v  r  7

sectic^pw6^^ev< l|ide^ ^ ct to broaden the definition of the word 

'docufiUpt' to i^l|jde%lectronic generated documents. The Act also
m.

introduceSI^^:tiqg|p4A on the admissibility of electronic evidence which
«P-'

provides that:-
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64A (1) in every proceedings, electronic evidence shall be admissible; 

(2) the adm issibility and weight o f electronic evidence shall be 

determ ined in the m anner p rescrib ed  under section  18  o f 

the E le ctro n ic T ransactions A ct, 2015;

(3) for the purposes o f this section 'electroni&gyidence' means any 

data or information stored in electrS$t§Jbrm okelectronic media
%

or retrieved from a computei% vstem^hia$@an bmipresented 

as evidence. Hjplfci %

Therefore, in order for a coppJter g'tlerarelMnformation to be admitted in
II . . . A  %  *Court, the same shall cor||ly dSjgftiohs stipulated under section

' "%k
18 of the ElectrpigicTransaction Act, th#said section provides that:-

dm? '4%h. '^§^p‘
"18 m jn  afify legal̂ pjcpceedings, nothing in the rules o f evidence%rfc.

^ m ^ sffiM & ppfy^ as to deny adm issibility o f data message on
v<%&.■%?v ^
cfmund that it  is  a data message.
H

''̂ y^ m ieterm ining adm issibility and evidential weight o f datam m '

message the following shall be considered

(a) the re lia b ility  o f the m anner in  w hich the 

data m essage w as generated, sto red  and 

com m unicated;
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(b) the re lia b ility  o f the m anner in  w hich the

in te g rity  o f the data m essage w as 

m aintained;

(c) the m anner in  w hich the o rig in a l w as 

id en tified ; and

and  there are no o th e r reasonab le grounds on 

w hich to doubt the au th en tic ity  o f the 

e le ctro n ic records system ;

%l|x not'  tfe  fact ° f its n° t operating properly d id■f-t*
n o t a ffe c t the in te g rity  o f an e le ctron ic reco rd



(b ) it  is  estab lished  th a t the e le ctro n ic reco rd  w as 

reco rded  o r sto red  b y  a p a rty  to  the 

p roceed ings who is  adverse in  in te re st to  the 

p a rty  seeking  to  in troduce it;

(c) it  is  established that an electronic record was 

reco rded  o r sto red  id §|&g u sua l and  o rd inary

course o f business b y  af̂ perF^nMw m ^ s n o t a

p a rty  to  the^ m e^ diM gs arw&who did not record 

or store it  QFider th^ orim l0U :he  party seeking to 

introduce the record* m
-  -  - 'v .v

For jMrDpse% pf determ in ing w hether an e le ctron ic
m  Hf

j00Corm Js adm issmmm hder this section, an evidence may 

.̂  b£% ms£nt̂ Jn respect on any se t standard, procedure,

uSQJSfe OTfgractice on how  e le ctro n ic reco rds are to  be
'1%

reco rded  o r stored, w ith  regard  to  the type o f
J#

us/ness o r endeavors th a t used, reco rded  o r sto red  

the e le ctro n ic reco rd  and the nature and purpose o f the 

electronic record. [Emphasis supplied].
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Furthermore, section 78 and 79 of the Evidence Act provides conditions to 

be complied with when admitting such evidence. In the case of Exim 

Bank (T) LTD V Kilimanjaro Coffee Company Limited, Commercial 

Case No. 29 of 2011, Hon. Nyangarika, J, as he then was, when 

interpreting the provisions of the law above and exjtlaming the procedure 

on how to accept and admit electronically gen^litecJ printb'(|t§ he said:-*’■****»v*v, '“‘-w’X

out in question represent correctly or is  appropriately derived from 

the relevant data and the p rin t o u t statem ent were 

exam ined w ith  the o rig in a l en trie s and  w ere found to  be
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correct, and a b rie f description o f the com puter system

w here the p rin to u t w as re trie ved  from  the person in ­

charge o f the com puter for purposes o f au th en tic ity  

show ing  th a t the p rin t o u t statem ent w ere n o t tem pered 

w ith  and  are  co rre ct in  every aspect". [Emphasis added].

From the above legal requirements, it is ’̂ fe^ore (filter; thaj, any

documentary evidence by way of an elecS|taic re%[^^^RMie evidence
%

Act, in view of section 64A, caq, n%cordance with the
'V«V*"av „ ,  ^   ̂

procedure prescribed under«ctior^8 ornhe Electronic Transaction Act.

That, a person who wanis to prfuce/%& evidence, a data message or

computer stored inforifg:iorwiust o with the prescribed conditions 

under sectiomf|| of EleCt||^ Transactions Act and must also submit a

. j|jty manner jn which the electronic

document was geierat§% stored and communicated, the integrity of the

electron icw c m

how the original was identified

and the manner in which it was maintained and on

In the case at hand, I have perused the record of the case before the trial

court and specifically from pages 40 -  50 of the trial court typed
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proceedings, when PW6 was testifying and tendered the computer 

generated information, and I have failed to glean evidence indicating that 

the conditions under section 18 of the Act have been complied with. The 

trial Magistrate never bothered to find out on the re lia b ility  o f the 

m anner in  w hich the in fo rm ation  w as generated, sto red  and 

com m unicated; the in te g rity  o f the com puter system  w here the
m. '"-Mav

sa id  in fo rm ation  w as generated, sto red  andlm atntam ect;ihow  was 

the o rig in a l id en tifie d ; the a u ife n tic itfip f tti& sa id  in form ation; 

w hether a t a ll m a te ria l tim e ffî co ffl/jg te f^ a^ ppera tin g  p rope rly  

and  i f  not, w hether tti$  sa m e h a sa ffe c te d  the in te rg rity  o f the 

sa id  in fo rm ation ; W hether the in fo rm ation  w as recorded o r sto red  

b y  a partyM ^ B^ procie!ejdm §^ 0M o is  adverse in  in te re st to  the"fei* ’''fev.v<0&% :•»}
p a rty  seek in g  T0dhtroduce %  o r a s w hether the in fo rm ation  was

0yy
m <!%>.

generated  itf^ thp '̂ usuai and  o rd ina ry course o f business b y a

p e rso riw h o  is  n o t a p a rty  to  the proceedings. All these issues 

remained un-ari^fered and yet the trial Magistrate proceeded to admit the 

computer generated evidence in court as Exhibits P4 -  P ll without 

observing the prescribed legal procedures and conditions. In my respectful 

view the said Exhibits P4 - P ll were admitted wrongly and are also hereby
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expunged from the record of this case. Consequently, ground No. 2 of the 

appeal for the 2nd and 3rd appellants is answered in the affirmative.

It is also on record that, the appellants, among others, were charged with 

the offence of conspiracy contrary to section 384 of the Penal Code.

Pursuant to that provision of the law (section 384 o r t| f Penal Code) the 

offence of conspiracy exists where one person lfr%s,,with%iotheiiperson 

to commit any offence, in this case 'stea/irfl̂
,-,-o

" v X v ’

'til*.
Conspiracy is thus an agreeme%*to M ^ jjrr&w llacf^ r a lawful act by

*%.
unlawful means. Since it JW ficu lt to|see cligjnals making an agreement

111. 'v' 
to commit an offenqe,. con|pirac||ilius pl%ed by proof of conduct (s) of

each conspirate®wardf>coMi)js^jpn of a crime or criminal racket. An
% '11

agreement to %©pspie^may -fe,, deduced from any acts which raise the 

presipption 0%,,cdn|mon plan (See Stanley Musinga and another Vs 
%  '%  \

R. [19l|,EACA 2fif|and V/anjiru Waimathi V.R [1955] EACA 512.
<i|:$

■ % l lF
In the present case, I have perused the evidence on record and I have 

since failed to glean therer'0'7i an iota of evidence, which is proving that, 

there was conspiracy between and among the appellants. Even the trial 

Magistrate did not bother to find out how the appellants shared the
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knowledge (if any) amongst themselves or w ith other thugs who 

were charged or not charged.

In her submission on this matter, Ms. Florida argued that, the fact that, all 

the necessary documents concerning the cheque No. 009225, (the original 

cheque, pay-in-slip a t Temeke Municipal Council, ^pay-in-slip at NMB 

Msasani Branch) went missing, as testified by |p|||gW5, g|/9 and

PW10 the same substantiate the offence of%onspirai&y

-  m
With due respect to Ms. Florida/:€|§ te^l|id:nr%g|||hesfe witnesses on this

matter are tainted with CEfntradiction§fand tney never said the same story 

to substantiate the^offenSl^of clis^acy'lls:. claimed. For instance, PW2 

testimony as inflated amve W^er.,ppved that the cheque was lost. PW6'8%&, %•. ̂llT * ’*
when testifyi^^r^^^che'ql|g he mainly referred to the Controllers

Auditlpfs GeriS^^ef^g (CAG)* at page 10 and noted that, the 1st appellant

took tnllcash to ttiekbank and all cheque were taken and deposited by one
m,ms

Mwajuma Sffill|flPW 6 also said that, he is the one who, through a letter, 

appointed the 1st appellant to act as a main cashier at the period, when the 

main cashier was on leave. PW6 further testified that, he does not 

remember if  he has introduced the 1st appellant to the Bank, as the main
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cashier with the Temeke Municipal Council. He further said according to the 

CAG Report, the 1st appellant is not responsible with the loss of the cheque 

worth Tshs. 37 million.

Following the above analysis, I respectfully find that, the first count, which

was the main count in this matter, was not prove^ to the required

standard, i.e beyond reasonable doubt. I am^be^^re
HI

Lugaila that, there is no evidence on ri§grd

h Mr.

e. offence of
m

conspiracy and I do appreciate^he<̂ gp^ ^ ^ ^ :h^ ourt of Appeal he

once cited in Director of Mpbiic Prbsecutipns v Elias Laurent Mkoba■mm.
and Another, 1990 TLRHL5 (CAlltwheretfche Court of Appeal held that:-"Wk% ":S$-

SA> ,*'b"(ii) W hej^ î he% ^ efn^ o£^ idence  o f com m on in ten tion ; it

is  n o tp q s s ib le  dm jthe evidence to  sa y  w hich o f the

accifeed  persons jo in tly  charged com m itted the offence,

then a in the  accused persons m ust be g iven  the b en e fit o f
JP

l^irfSmphasis added].

Therefore and taking into account that I have already expunged the 

Exhibits P2, P4 -  P ll, I find the remaining evidence to be weak and tainted

with contradictions, hence has no weighty to convict the appel^nts. By all
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stretch of imagination the conduct of this case was succumbed to eccentric 

procedures amounting to serious irregularities. The prosecution evidence 

was equally shallow and tinted with exaggerations and inconsistencies, 

hence unreliable to form a sound conviction.

In conclusion and with respect, I find that, the case a||inst the appellants
j& s .* . 'X v X

was not proved beyond reasonable doubf^ ljigherm fc, th% non-
**«»>:». V '« w

compliance on the part of the trial Magist|a|e w itralm igiall^  procedures 

in admitting exhibits and properly f|flfi^ th li^ yid§|ce tendered before
X v '

her, has since caused unduly|preji3ll.i,ce toftlie appellants. The appellants
g f m .

have not received a fair teal and d ie  process orthe law. As such, the trial
%  11 ,

was vitiated. In the et^nt'ahd for the above stated reasons, I do not see
v<% .

the need to t:a<pkle otter grounds o f the Appeals. I proceed to declare that,% ■ jp
the AgpMslgr-e he|pby allowed, the conviction is quashed and sentence

set asjpje. The app;ellan%are to be released from prison forthwith unless
%

lawfully S c l ij t  is s®ordered.

DATED at Dar es Salaam this 04th
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COURT -  Judgement delivered in Court Chambers in the presence of Mr. 

Sosthenes Mbedule, the learned Counsel, who appeared for Mr. Gregory 

Lugaila, the learned Counsel for the 1st appellant, Mr. Melkior Saul Sanga 

the learned Counsel for the 3rd appellant and also who was holding brief for 

Mr. A. Mokily, the learned Counsel for the 2nd applicant and Ms. Florida 

Wencenslaus, the learned State Attorney who appeared for the
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