IN THE UNITED REPUBLIC OF TANZANIA
IN THE HIGH COURT OF TANZANIA
(DAR ES SALAAM DISTRICT REGISTRY)
AT DAR ES SALAAM

CONSOLIDATED CRIMINAL APPEALS NO.257 OF 2017 & 264 OF 2017
(Originating from the Decision of Hon. M.A.Batulaine-RM of the Temeke District Court issued on
31 July 2017 in Criminal Case No. 79 of 2016)

1. ZACHARIA LUCIANO MBEDULE i,
2. MWANAHAMISI MOHAMED KHALIFANI e '*m-; ...... APPELLANTS
3. BERNARD EDIMUND MNDOLWA i

THE REPUBLIC ....... rananess
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respe ctively) weregéhargéd with eight (8) counts. The first count was for
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r ’referred to as the 1%, 2" and 3° appellants

'n.é"'

all the threeg@ppellants on the offence of conspiracy contrary to section
g

384 of the Pen;I Code, Cap. 16 [R. E 2002] (hereinafter referred to as

Penal Code). 1t was alleged that, the three appellants conspired to commit

the offence of stealing contrary to sections 258, 265 and 270 of the Penal

Code. The second count was for the 1% appellant on the offenge of abuse



of position contrary to section 31 of the Prevention and Combating of
Corruption Act, No. 11 of 2007. The third count was also for the 1%
appellant on the offence of stealing by persons in public service contrary to
section 258 and 270 of the Penal Code. The fourth count was for the 2™
appellant on the offence of stealing by persons in pu[a//c sen//ce contrary to
section 258 and 270 of the Penal Code The flft ;

appellant on the offence of fraudu/ent/y fa/ e
.g%k
G

section 317 of the Penal Code. Theags xt
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on the offence of stealing cont%o se’ ons@{;’:\%&‘nd 265 of the Penal
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Code.
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The seventh coupt wa‘%fo%“the 3™ ag@’ ellant on the offence of receiving

: % Gy
It e , | to sectlon 311 of the Penal Code. The eighth

speC/‘rea author/t%contrary to paragraph 10 (1) of the First Schedule to
and sectlo g&gf&%ﬁéénd 60(2) of the Economic and Organized Crime Act,
Cap.200 [R.E.2002]. They were all convicted and sentenced to serve

custodial sentences as will be demonstrated below.



Briefly, the evidence, which the trial Magistrate relied upon in convicting
and sentenced the appellants shows that, on divers dates between 29" and
31% December 2008 at the Temeke Municipal Council within the Temeke

District in Dar es Salaam Region, the 1% appellant being an accountant and

nd

revenue collector of Temeke Municipal Council, the % ~ appellant being a

banker of National Microfinance Bank, (NMB)%Msasani Bi’%nch and the 3"
N
appellant being a businessman, respectlvely theyabconsplr;dﬁgo “‘commit the
\“&:?“-: s i
offence of stealing. That, the 1% appél lant f "‘Qsmgﬁ)ﬁls posntlon had stolen
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the cheque No. 009225 worth at“"!:sh 00"@@@;4% WhICh was intended

i“
L
‘\?’ ;

to be deposited into the T emekeM Muﬁ?cngal“‘Councnls Bank Account No.
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2071200048 at the WMB and |IIegaIIy the Zﬁd appellant deposited the said

é-x\. "

N ?“”
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All appellants pleaded %bt guilty to all counts and the prosecution S|de

v?.\

r@iperty of the 3™ appellant.

(‘

before the & ma}w Sg‘uﬁ summoned ten (10) witnesses, fo wit PW1-Eugenia
Wesenslaus Peter, Assistant Accountant, Temeke Municipal Council, PW2 -
Lunanilo Mkayula, Banker at the Standard Chartered Bank Tanzania, PW3
—Heri William Mbanga, Accountant at Temeke Municipal Council, PW4,

Roida Hamlike Swila, Accountant, PW5 - Jany Machimbo, ther treasurer, at
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Chamwino District Council, PW6-John Paul Kinimo, Forensic Manager,
Temeke Municipality, PW7-Okelo Kassian Mponda, Businessman, PW8-
Mwajuma Omari Mwakimbeji, Accountant, PW9-Julius Masanja Katamba,
Auditor, PW10-Sunday Mokiwa, PCCB Investigator. They also tendered

twelve (12) documentary Exhibits. The defence sia?ég;‘summoned four (4)
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— Asma Mohamed and DW4 - the 3 app%ant Th%Y als%xe :’éﬁg*two (2)
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documentary Exhibits.
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witnesses and the documentary %ﬂdence%tendered before the trial court,
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the appellant were found&gur;.;

_mconwcted and sentenced as follows:-

, -‘ﬁg.%and 37
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), 2 cou, t; h?l appellant was sentenced to pay fine of Tshs

P, wh

L
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i,
Zﬁ?@q& 00/=only or in default to serve three (3) years

appeéllants were sentenced to serve

imprisonment;
(c) 3% and 4" counts, the 1* and 2" appellants were sentenced to

serve four (4) years imprisonment;



(@) 5" count the 2" appellant was sentenced to serve five (5)
years imprisonment;

(e) 7" count the 37 appellant was sentenced to serve five (5) years
imprisonment; and

() 8" count, the 1% 2 and 3° appellants wég sentenced to serve

five (5) years imprisonment.

3 ‘t.
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eﬁ: nt filed his Appeal
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on 4" September 2017 acc®mr5‘an| %EWIth ve% grounds and the 2™ and

ety
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"d appellants filed thelr A peal @p. 74 Sept@mber 2017 accompanied with

fifteen (15) grounds oﬁ% pealﬁ Slncei;;.
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from £ Aﬁe Same: kcase;r.«

of Appeé"‘"%ft@%%mlgy appellant raised the following grounds, that the

Honourable trial Magistrate erred in law and facts when-



1. she found the I appellant guilty as charged;

2. arrived at the conclusion that; the 1°* appellant is the one
who was supposed to deposit the fateful cheque No.
009225 in /7)'5 employer’s (Temeke Municipal Council) Bank

Account;

3. she held that, the prosecution proved:

the 1°* appellant beyond reasonab/e

e
oy R
N ,‘ LR

4. she based her findings that;%%tﬁi ég;t apge/{af?t%“was gw/ty as

charged based on presumpt/on t?an

QLT
‘K -“‘&:\Q‘% ‘,-'.‘::. &:}. _\‘ l\&%?“
5. she shifted burde 1 of proaf 0n<the %%appe//ant to prove
52 .’:9.5?@,
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that he was ll.f} gU//ty as charged,
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In their joint Pét jtion prpeal the 2™ and 31 appellants indicated
. . .ﬁé’ﬁ?‘%‘z‘ 4’%&:
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5) }ﬁfeunds%whlch""che same being repetitive have been

T
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reduce@Q to only sg%(G)%rounds to wit the trial Magistrate erred
%& :

s

both in lawing,
(1) adm/tt/'ng and relying her decision in a photocopy of a
disputed cheque as an exhibit without following the

law, hence reaching to an erroneously decision,



(2) relving and basing her decision in a computer
generated documents without following the procedures
of admission of the same as exhibits;

(3) total disregarding the defense given by all the

appellants;

(4) failure to properly evaluate evidences;
by both sides;

(5) failure to craft a judgem"e

",
T
R
e

(5) failure to cogflder tge' :re %m @dat/ons from the

'u?

<-§f‘ ‘%" e '~

SO = "':3?,55?} J‘&» G ik
Jne ca.,,}]easufywptlce that, all the grounds are essentially

e "':’*féé“\ g "«
c,

challe?gmg the t"(lal cg)hyts decision on the aspect that, the eight (8)

counts chai?ged %ainst the appellants were not proved to the standard

*.

required by the law. That is beyond reasonable doubt.

At the hearing of the Appeal the 1% appellant enjoyed the services from Mr.
Gregory C. N. Lugaila, the learned Counsel, the 2™ appellant was

represented by Mr. A. Mokily, the learned Counsel, the 31 appellant was
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represented by Mr. Melkior Saul Sanga, the learned Counsel, while Ms.
Florida Wenceslaus, the learned State Attorney, represented the

respondent, the Republic.

By consent of the parties, the Appeal was argued by way of written
&,
submissions. This was adequately done and I am gr%feful to the Counsel

for the parties for the energy and industriou

i,
§§” T“eSearch Tn%z_@ ed,mI have

thoroughly considered the written SmeI551QQ§ by‘ 'b%tm@a'
f &%\‘. Q‘. :;;v
A .-v;,.,f; 'Q:\:‘k.v

the record of this case and I d&nots@e’e*dmtofﬁe@rod ég the same herein
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made by the C@uzg\se%[%for the” pa ies, I have observed that, the main issue
to bg%oni% bV”«thls éo it is whether the two appeals lodged before
N
me are;/ger/torlouix =

G v‘g{% %}x’

I must state 4tithe outset that, this court being the first appellate court
enjoys great liberty in re-evaluating the evidence and the law. See the
decision in the case of Yohana Dionizi and Shija Simon Versus The

Republic, Criminal Appeal No. 114 and 115 of 2009, Court of Appeal of



Tanzania at Mwanza, (Unreported). In the case of Kisembo V. Uganda

[1999] 1 EA it was held that:-

"The court of appeal had the duty to properly scrutinize and
evaluate the evidence of both the prosecution and the defence.
It would be a misdirection to accept one versﬁ%agd then hold

c"'
y.va?\ 3»

that because of that acceptance per sé; hewther "VE'/‘SIOI)

unsustainable. ”

,

Bevon "#;:‘vi’ \F\-‘u‘-
e%:% B, %
et nig; rst«»%g ress my mind to few
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Before addressing the grounds ofé\({ype‘
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predominant legal prmaples,;whlch \hlnk, a% of relevancy to the case at

g,
S .

&;«1’ \'3}: W‘if

hand and will guide ge m**analyz «’E’he é“%ﬁ f the case and the evidence

\Oﬂ{\ “‘?“' "2

S

yers aspects of criminal law as well

tendered before @h&% trlal cou?t@g hese C
A%/ i, s e

'six

h 2 ‘the CPA"), the Penal Code and precedents.
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These principles are meant to ensure that, no innocent person is convicted on
freak or flimsy evidence. The first principle is that the onus of proof in
criminal cases, that the accused has committed the offence for, which he is
charged with, is on the shoulders of the prosecution and not on &he accused
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person. This is a long established principle in criminal justice and there are
multitudes of authorities enforcing the same. See for instance the case of
Joseph John Makune Vs The Republic [1986] TLR 44 at page 49, where
the Court of Appeal considered the prosecution evidence adduced in the
particular case and held that; “ 7Ae cardinal principle; of our criminal law is

that, the burden is on the prosecution to prove /ts'»case no qu is cast on the

accused to prove his innocence. There ape a few»ézwe]ﬁ% «own “éxcep jons to

\

W,

this principle, one example being VKQ Qge the accusedmra/ses the defence of

/”

insanity in which case he must pra’i\{%%t

.,
o

cf' %ﬂ%{ o \‘:’g q&' \\
The second principle is th %at, the %an d of pr@of in criminal cases is proof
w i, % .

X’%‘;%: y R

beyond reasonable da; L. EI' Fhe (?ourt"‘e{%Apbéal of Tanzania in the case of

\*ﬂf“
g

)

Mohamed I-é%gﬁ ag@ M;%&em;, &g&nother Vs The Republic, Criminal
Appeal No.. 25 éﬁZO@Zﬁu&rep‘é’iéed) held that; “Of course in cases of this
&

s,n
\}om
. m% %

nature: the bu oof is a/ways on the prosecution. The standard has

f}. .

alwa s‘lz; en proof beyona’ reasonable doubt, It is trite law that an accused

W

person can O /ﬁ‘ﬁg‘ conV/cted on the strength of the prosecution case and not

on the basis of the weakness of his defence.” Therefore, evidence adduced by
the prosecution side in this case, must be so convincing that no reasonable
person would ever question or doubt as whether the appellants have really

committed the offence. See the cases of Anatory Mutafiingwa Vs
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Republic, Criminal Appeal No. 267 of 2010, Court of Appeal of Tanzania and
Festo Komba Vs Repubilic, Criminal Appeal No.77 of 2015, Court of Appeal

of Tanzania (both unreported).

Third, it is also a principle of the law that, suspicion, however grave, is not

a basis for a conviction in a criminal trial. See the deaswn of the Court of

%
convicted on the weaknesﬂ\s?;éf% hls““dezf,ence;e'»bbut on the strength of the
é“a\ @

"?k *."
.
loh ms/o”‘*‘Mg!(oTobela Kulwa Makolobela

-.,_‘_‘ -_,'\;?k &,%_k’
%} %gwlty@f a criminal offence because his defence

X ’#‘k‘ o] "

rather aasperson is found guilty and convicted of a

<‘? i,
S
4§ ..v:v:k. %""Q

cr:mm’?{ oﬁence&because of the strength of the prosecution evidence
‘3‘5‘.} RN
S

agamst hl% whichi establishes his guilt beyond reasonable doubt.”
R

[EmphaS/s added|].
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It is also important to highlight that, section 66 of the law of Tanzania
Evidence Act provides strictly that documents must be proved by primary

evigence except as otherwise provided in the Act. Therefore, the secondary
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evidence, (photocopies) are acceptable in Court only after one has
complied with certain conditions itemized under section 67 of the same
law. Lastly and taking into account that this case involved the electronic
documentary evidence, it is crucial to highlight in this background that, in

2007 and ,2015 the Tanzania Evidence Act was am "«ded through Written

/@2007 %“ﬁ%%%e Electronic

éxelopment
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in this country and specifi cally the fd%nQJSSIbIIW gaf the’%yelectronlc generated

«x,

i ,
les and the provisions of the law in mind

'4»: " 2
that Ignﬁg‘%%n% anc yz%the evidence adduced by both parties before

the C@‘urt in relatlgn withizthe grounds of appeal lodged in this Court by the

To start with the 1% and 2™ grounds of Appeal raised by the 1% appellant
together with the 1* ground of Appeal by the 2" and 3" appellants, I wish
to note that, Mr. Lugaila has submitted in general terms that the trial

Magistrate convicted and sentenced the 1% appellant on wrohg premises,
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presumptions and supposition that since the 1% appellant was the
accountant at Temeke Municipal Council on 29" December 2008 he
received a total amount of Tshs. 80, 383, 534/= including the cheque No.
009225 issued by Bakhresa‘ Co. Ltd and that he is the one who conspired

with the other appellants to steal the said cheque. M??l?‘é;ggggugaila argued that,

\

court to prove ft.fac ?«%"*’;ﬁ
/;’ ',"r"‘ '3:{;

Y
W
AR
,

2 & ‘&Q }1«%‘35
(b) whethera%}theﬁgcheqﬁé:%” {.ﬁs%’“t deposited to the Temeke
My J{/o/(oa/ Coqna/sh'acoéurit}* because a stamp on the cheque

o

(Exhi /t,;@ Waswa photocopy which does not clearly show

"

-:«}:3*? ‘.I -.,
,f%lg‘;'}.: ::" lﬁ: hs j{'%v “"9."\“ ;~
_{, 737 /VMB Ban/( Branch received the same. He referred to
- t»}f*%

) L3 \
", pages"é@3 of the typed proceedings and said, the cheque has

-----

'«‘.\'
% ”"ﬁank account of the Temeke Municipal Council;

Mr. Lugaila submitted further that, the testimonies by the prosecution side
were tainted with contradictions, as whether the 1% appellant was

introduced to the NMB Bank, Temeke Branch. He referred to page 25 lines

13



16-18 and page 91 lines 1-11 of the typed proceedings. He further noted
that, the 1% appellant was not the one who submitted the said cheque to
the Bank, but one Mwajuma Omari, who took all the cheque worth Tshs.
79, 548,494/= but cheque No. 009225 was not deposited. He referred to

the Report of the Controller and Auditor General (CA’@ Exhibit P12, which

said Exhibit P12.

On his side Mr. Mokily challenged t

S
‘y&,
\‘.“f{

photocopy, a cheque which.was theésub]ect’,‘.matter f"‘the case without any

1\'.';';3 - w;‘v"z 43 ‘5';::34'

;*.‘:%'c.?:‘v’\:;':f 3
photocapy W“smo :

ﬁw E%% e
£ i,
Mr. saﬁ*“ggﬁ submltted that the central issue before the trial court was in
i, i

’{' v
"i:‘ &&’

respect of tﬁe;’?i?:heque No. 009225 worth Tshs. 37,500,000/= which was
supposed to be paid to the Temeke Municipal Council’s Bank Account.
That, during the trial what was tendered was a photocopy of that cheque

and the original was never produced. He referred to Section 66 of the
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Evidence Act and emphasized that, documents must be proved by primary
evidence except as otherwise provided in the Act. Mr. Sanga then said, the
main issue is whether the admission of the said photocopy was properly
made. He cited the case of Janet Tijan v the Republic, Criminal Appeal

No. 152 of 2013, where Hon. Mwarija J, (as he thenw% emphasized that
e
J]d procee@led to expunge

b Y ¢

a photocopy document which was admitte by th%ﬁtnalgb urt a‘nd allowed

‘%@}%
“«.

f-."

documents must be proved by primary evidencé: :

x‘g‘

the appeal.

“% ﬁ?%bl;}ugaﬂﬁ?vls Florida submitted
‘\.,\ 2,

B,

that, the evidence adducé%l by th;%i ‘nose"c"“‘“q%)n Witnesses was watertight to

warrant conviction of fie %E%‘ppellant She referred to page 91 of the trial

”@"’&‘«m %%:m\ "wmw"&

court typed cee&i 1gs a%nd‘noted that, it was not in dispute that,
_ T, z@ % h
Dece,*’%&% 98 h»& xappellant was the main cashier at Temeke

»r
*.‘"

’5;"'

&

009225 w*e Q&Is%bswy ,500,000/= issued by Bakhresa Co. She said, after |
receiving the said cheque, the 1% appellant, as the main cashier at that
time was duty bound to deposit the said cheque to the Bank Account
owned by Témeke Municipal Council No. 2071200048 maintained at NMB

PLC, Temeke Branch and not NMB Msasani Branch in Agcount No.

15



21133300064 owned by IGODEN GENERAL SUPPLIES AND SERVICES LTD.
She thus concluded that the 1% appellant is responsible with the stealing of

that cheque.

As for the submission made by Mr. Mokily and Mr. Sanga, specifically on
&“‘g

the concerns raised on the admissibility of a photocop)’m e Exhibit P2, Ms.

s @\

¢w“ 2,

Florida referred to the testimony of PW2 at pag {% @f the\trlgl cour& typed
x‘f»z. "«%‘\;\ «‘
a?

proceedings where PW2 said, * the or/g/r%/ chec?%g S*fal;;ﬁ,th% hands of

S W,

“and then argued that,

< A. *">

\,
g%‘ *;;, *t:’a‘;:%

Z
section 85 of the Tanzanla Ev%ﬁpce Aét»a rovides for conditions to be

v
\1"‘&

considered whenﬁamph@*tgcopy\document‘«|s tendered before the Court and
_@i *a 8N

7\7; T
'y"», ',T.l_s&;..\y

according toﬁh r all"‘cihe legal%ocedﬁres in respect of the admissibility of
S,

<2

o

the ph, tocegy were complled W|th She thus referred to section 66,
e n

R !
21:,«‘., " w x

67(1)?) of the“ Evnden;e Act and argued that secondary evidence

.~

!‘
e

%

photocop%}% ﬁ admitted in court, when it is established that the
original has been lost. She insisted that, since the original cheque was lost
then the trial Magistrate has complied with the required procedures to
admit -the photocopy document in court. Since almost all the Counsel for

the parties herein have referred to several provisions in the Law of
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Evidence Act, for the sake of clarity, I have endeavored to reproduce the

same hereunder:-

“Section 66 “Documents must be proved by primary evidence

except as otherwise provided in this Act’. [Emphasis added].

B
U,

Section 67, which is giving powers to theﬁcourts t@‘;%?allow proof of
&‘%*f i

documents by secondary evidence and admlt photgcoples" provggs%’hat -

“67 (1) Secondary ewdence %n%@%b;,ex

C T
%"’&?iz;?;s, %éc*"’.

\.' *':’Q,‘

condition or contents Bfwa do ument i gé’ e fo//owmg evidence
*x'b“& & %%
cases— 3%% E
v “v.t* ,‘\ %x%‘ §Q\
)%‘ \» R

(a)wwhenc"srthe%z;/g/na/ %shown or appears to be in the

R“’*‘/‘x" N z ,}:?’..*

A, Ny,
% poﬁesw%% or power of-

g )\{%the pefson against whom the document is sought t

%
be proved;

(i) a person out of reach of, or not subject to, the

process of the court; or
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(i) & person legally bound to produce it and when,
after the notice specified in section 68, such person

does not produce it;

(b) NA
e

(c) when the original has been desi;fayed or lost, or
when the party offering @deencef:«of“ /fSaconten?.’s%c;annot for
S

KN %
any other reason not ;r/smg\, ﬁ‘OflL%ﬁ/S 07%% default or
: 2

ke "V\-‘\. %w’i}.‘?

’(

’;'%3,}” i ',&‘A
neglect, produc /n re%soﬁﬁgb/ ?gmg”fEmphaS/s added|].

'*»?‘-}, a'\g

'P, v
S
‘\.’s _:\

AN
ﬁski*

In the case at hand, I ha\{{e perused the;strlal courts typed proceedings at

pages 17 - 19, when~~ Q%%Ekgéb/t P2 (ph@
and tenderedﬁbﬁ%egthe tr

'v {:?‘W

ocopy of a cheque) was produced

B «5
4], cotrtiihave failed to see anywhere indicated

,
i

to show@tbg;, [%gﬁaglstfafé has bothered to comply with the above
condil Hons for h@ adujfussmn of the said photocopy Moreover, in his

\’%, 45,%

testlmon‘yyga%%fore tbe trial court, PW2 who is the person who tendered the
sald photocopyfgﬁe has never indicated or even proved anywhere in the
record that, the said cheque was Jlost or that the person, who is the
custodian of the original cheque is out of reach. To bring this matter

home and for the sake of clarity, I have endeavored to reproduce the
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testimony of PW2 adduced before the trial court, when he tendered a
photocopy. At page 17 - 18 of the trial court’s typed proceedings when
testifying in chief to enable the trial to receive and admit a photocopy PW2

said:-

"...I know that cheque No. 009225 is for St:/za’ard Charted Bank
Ly, - 6‘&%(\0‘;
That’ c/leque?‘ Was J sued on
’x

-\‘\\\‘;

.‘ n’r\
AR R

Court: Praye/sggranted.,

23

if-é\ exh/b/t w%
->.r.<-~. 25
i

Sisiterder the cheque as exhibit, if no objection.

Then all the defence Counsel objected the admissibility of that cheque and
said the same is a photocopy and does not meet the requirement of the

law. They further argued that, the custodian of the cheque is the Standard
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Charted Bank, but the document is certified by the PW2, who said is the
one who wrote it and he is not a Manager of that Bank to certify the
photocopy. They further argued that, PW2 cannot be the writer, custodian
and the certifying authority. They thus insisted that, the original cheque

should be produced before the court.

‘*«,
6 yrt oj';]ustlce

‘\

,.‘4
‘v
: :x., x'b? %

trial Magistrate said - “...in that asew 1] :'23’ tha it is the wisdom of this

R s:§
court to admit this document ‘*~t7 e é/ it tg“'%/e on this matter...

ltemlzed und sectlo""‘>;%67 o) the Evidence Act to justify the admissibility of

S,
\?‘ &Ii:é;?

the phé‘toe%&opy Furthermore, the learned State Attorney never led his
W|tnesses%'.‘1‘:;: Sa sfy those legal condltlonallty for the admissibility of a
secondary evidence. I even find it strange, that in her submission to this
Court, Ms. Florida had since referred this Court to 67(1) (c) of the Evidence

Act, claiming that, it was proper for the trial Magistrate to admit a
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photocopy, because the prosecution witness has established that the
original cheque has been lost. With due respect, I wonder where the
learned Counsel is getting those information that the original cheque was
lost, as I have perused the entire evidence of PW2 adduced before the trial

court and I have failed to glean therefrom an lo‘faa of evidence, which

-‘:(v: :: ,
£

e
e

suggest that PW2 said that the original cheg”\-,,yvas *f‘géstx PW2 durlng
: g% i s Qq
ﬁ%qug %}ﬁa%é lost. In

P s
:,‘ 3} Sy

addition upon cross examination bvf,;., fii(;gg;, age 20 of the same

proceedings PW?2 testified that \%

4‘ r a&'\ " "
3-' " "’Z’:i:;-
“The orlglnal d s%Z?umentwmf ls\bcheque is with the Standard
i & s

Charted Bank:’»» Hea [ in Makumbusho - Dar es
i,

v\ w

!Z:\ ~"«x
g@ %‘};.5 %\‘,
% s

%‘%‘gma ve me Z';%e or/d/na/ cheque to photocopy is Nina Ishun'’
R
3,%?\ N:'

n‘»
«.:b
1

The same PW j<°2?“”A'*ééft age 21 first paragraph of the same proceedings, upon

being cross examined by Mr. Mokili, responded that:-

“When I was getting a copy of the cheque (sic) the original cheque

I handled it to Ezekiel Herman... Herman is the one who handled
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to me the original cheque. At that time Ezekiel Herman was

the custodian of that cheque, the original one’

It is very clear that, though PW2 was testifying under oath and explaining

one incident, but his testimony contain contradictions, which in my view

were supposed to be considered by the trial court.
'k,x*""-
PW2 has never said that the original chequéﬁ’a'sa,lost"

several people to have custody of the same Byt

.S also clear that,

ut mehtloned

A(‘!}v ;.-,}f’ z

fuggly, in her

*«:»“f

Judgement at page 7 third paragraph : : e%@a |st§%te when referred to
\«:»x "’9‘»;;.?‘ 2 &;‘5» &‘ &

the testimony of PW2 to ]ustify@the a@mlss rllty of th“é‘ photocopy, she said,

"..the or/g/na/ cheque was}hand/ee’foVer‘tem//h?by Ezekiel Herman who

v /
‘- J’ %
\.;;\1’\
v:-

i
was the CU.S'_tOdlaI;‘%% t;hat che ue. In that case there was a

G ;ﬁ:’:ﬁ.\

‘}"C" ‘:»:;;:f

«"»:‘

Q‘:"*’ :'fs.
presumpﬂon%h‘?hat PWZ tendered in court certified copy of the disputed

cheq%:@ﬁ%r% 0’ Iglnaﬁ cheque got lost and the bank was still
’*9'25-&
w« -

Iookmg forit” %,

,

'»z-é"z

cf‘-’
2
e
<‘.‘;. 5

i
‘5}4‘&5‘

With due r Speét’ I wonder where the trial Magistrate gathered this
information and conclusion that the custodian of the original cheque was
only Ezekiel Herman, despite the fact that PW2 mentioned several

sources to be the custodian of the original cheque to wit, the bank, the
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Head of the Department by the name of Nina Ishun and one Ezekiel
Herman. So, what was required for the prosecution side to establish with
concrete evidence as who exactly was the custodian of that cheque was to
call these people to testify before the trial court, but not for the Magistrate

he original cheque

to draw assumptions and give wrong conclusion that; ’,»‘

was lost. Anyhow and even if we go by that,,assumpt!@n of the trial
K z,x@

\

\3;4:«' “x /f}‘& }.
Magistrate that, the original cheque was: least there was g,@ anygﬁollce loss
"l:'% f'% w Py
provegthat ?

;
AN
o Jg‘” n,.
o "\A‘ -,
e S
'%3“;*

As I have indicated abome;,%ém admnttmég photo“opy cheque the trial

xX"/ 'xa.
Magistrate never botheredéto foll@“ &the ﬁ‘rgcedﬁre entailed under section

w»« "‘Q 3
‘.::gm (*&-v; ,;;»

oo
"?@“ *, z "

u 50 nIy md}g cated that the said photocopy is

,:.,:_ % ~. W z‘
admitted as enz the V\&sdo fthe Court. Though, I do respect the wisdom

[
n% o'.x,;.%&

aglsf?gat’e,@ but with due respect, courts are creatures of
5?

:g;,and proc %re?wthe wisdom of the Magistrate can only be invoked

\,»i’ *»

after one ﬁasﬂgm Vl ed with the mandatory requirement of the law.
In addition, going by the testimony of PW2 reproduced above, PW2 was
not the custodian of that cheque neither the manager of the Standard

Charted Bank. PW2 though contradicted himself on who exactly handled
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the original cheque to him, but at least he mentioned two people, Nina
Ishun and Ezekiel Herman to bé the custodian of that original cheque.
In my considered view these two people were material witnesses who were
supposed to be summoned by the prosecution side to testify before the

trial court. I am alive to the fact that, no specific nu%ber of witnesses is

the p cutlon to call

the witnesses, which they fi nd most suntable fort eir c"a’f%';e;’gx;%e“’s”” ion 143
of the Evidence Act. However, the%;,’ dISQ%etIO 0 on the part of the
{(% ""_}‘1:' vx&% \%% W
prosecution must be exerCIsed ju |G|ously?%tg adva @c%the cause of justice.
@% LN o

. ‘\t"\ '\‘m’v‘&

See Separatus Theonesf \'} Republ?;’é, Crlmlnal Appeal No. 138 of 2005;
g‘“" w‘%«% @”}%

Riziki Method V Republlc, CrlmlnalsgAppeaI No. 80 of 2008 Court of

g,c,,\b
%?‘é”&@%ed? Q;ng (ZiZi: Abdallah V Republic (1991) TLR 71.

af’"

Appeal, (botl;n&

&@»} ?:~:~, { % D
In Aznz Sigase the%C@u; ‘State
Yy,

..the gggera {)a’ well known rule is that, the prosecutor is under

. )
%pr ma fa%e duty to call those witnesses, who from their
e-?‘v v’ 2:"“
connéction with the transaction in question are able to testify on
material facts. If such witnesses are within reach but are not

called without sufficient reason being shown, the court may draw

an inference adverse to the prosecution”
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Surprisingly, in the case at hand, even after the PW2 has mentioned those
two people to be the custodian of the original cheque, the prosecution side
never bothered to summon them to testify before the trial court and shed
more light on this matter. On the other hand, even the trial Magistrate did

not bothered to summon the same to satisfy herself%“%s” to whereabouts of

-----

e z‘v
'4;; 'm“%}.\ﬁ;,y “‘ . &‘. 3

s o

L
!

- - 'f"% § "*’{
witnesses could have been called and testlfy befére the

'?S‘k ey ,'
«q:.»" 2o
:2:‘5 . L, E :1’

e, K%

have shed more light on the matterz:F

without good cause being shom%r‘%%‘j%t Ay “gue sﬁ@ﬁégyﬁark, which prejudiced

S ‘5,\.
x;;;;;»; .;2, ‘%’3 g

the appellants’ case and ante this Cou‘rt to raise some doubts and more
“b;l' & ',‘55'*,‘ \‘?«‘4\
G o, w%x

so, to draw an lnference adve
KN

. "\%«?},}; ,;:»‘:f*}'
appeal raigs @By the 1% appellant together with the

= i
d\‘g erse 1o th%pros‘ecuhon side. In the event, the

S \
ey

J"

‘,__;,aniand 3" appellants are all answered in the

With the foregomg observation, I now proceed to consider the 2™ ground
of appeal raised by the 2" and 3™ appellants that, the trial Magistrate

erred in law and fact by relying and basing her decision on a computer
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generated documents without following the procedures of admission of the

same as exhibits.

It is common ground that in 2007 and 2015 the Tanzania Evidence Act was

amended through the two Acts indicated above. Specifically, Act No.15 of
%ﬂ&
2007, among others introduced three sets of lmportant%amendments to the

{’”33?5: : ‘f;;;?.}:;,
Evidence Act, namely sections 40A, 76 an d . ﬁ&“ %Q

£

through sections 33, 34 and 35 of the &ct 2007 esp&::ﬂ@ ely The said
|

L

] %‘;‘;’\@%’v - AMK“*»
amendments allowed the admissibi a‘@f‘?&lnf@rmatl@n retrieved from
i e W
*’{»‘, v"&"a 'é"*‘ ‘?”?‘ N
computer systems, netwqgks%%and \segve%%n any*vCrlmlna| proceedings,
"‘i’”’ 3;»\
provided that the sa|d mf@rmatl %%%age su p@%)rte% by a proof that it was

’.w o
S, &;;55:;.

made in the usual ana,,

e
(1'( 'w

% ry cofii'se of business.
Q“‘& x@?“'

.‘1‘, 2

o 5 :f{*?,

mtroduced%ectlon 64A on the admissibility of electronic evidence which

(;4' “;

provides that:-

26



64A (1) in every proceedings, electronic evidence shall be admissible;
(2) the admissibility and weight of electronic evidence shall be
determined in the manner prescribed under section 18 of

the Electronic Transactions Act, 2015;

(3) for the purposes of this section e/edron/%elgldence means any
% o

ﬂ}

data or information stored in e/ectren[g% orm or% (%étron/c media
2,

\:?» ““'E‘r ”
i, ez

"'can b presented

é‘
;-“.azx

. R .::
e R e
as evidence. %»% \c%,? k-
;" >,

e 0 :
: S, <
& G, AR
e %?" g
e 2 k

ptiter gengr\%dat‘nforma%on to be admitted in
«*\; '-z«m

mﬁaly wg%;ffhe Conl tlons stipulated under section

vy } Q’a&
»»»»» )’155"»

Act thé%sald section provides that:-

Therefore, in order for a corfipt

message the following shall be considered:-

(a) the reliability of the manner in which the
data message was generated, stored and

communicated;
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(b) the reliability of the manner in which the
integrity of the data message was
maintained;

(¢c) the manner in which the original was

identified; and “,
*“‘ﬁ‘cc-x

i,

(d) any other factor%fb may @%re/evant in
\& . «

:2;?
assessing the We/ght @"f evc\i, ce "‘?@E
., %‘:a;‘ @wwa:%
y E

(3) the authenticity affﬁf”’” selectrony

electronic record% recarded%%ray%ored shall in the

:5

and there are no other reasonable grounds on
which to doubt the authenticity of the

electronic records system;
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(b) it is established that the electronic record was
recorded or stored by a party to the
proceedings who is adverse in interest to the

party seeking to introduce it;

(c) it is established that an e/ectron/c record was
& ":ﬁ
w\:},

recorded or stored mf’f’ft 1e usua 7 nd ordinaty
*-'35 %‘%@
course of busmesswby g%pe M%%ﬁiaﬁés not a

"&

“gﬁb v»{«*

: ‘;s-%of determlnmg whether an electronic
v? 5 5‘31 7

p *i': E‘%ﬂ?’%‘“ e, ,;kr g*?v
%}ec\'ﬁrd& is admlss"lb l&tinder this section, an evidence may

.
i, be\:‘prea ntéd /n Vespect on any set standard, procedure,

‘% usezge orwract:ce on how electronic records are to be
%\ reco fled or stored, with regard to the type of
il:?;/;ess or endeavors that used, recorded or stored

the electronic recbrd and the nature and purpose of the

electronic record. [Emphasis supplied].
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Furthermore, section 78 and 79 of the Evidence Act provides conditions to
be complied with when admitting such evidence. In the case of Exim
Bank (T) LTD V Kilimanjaro Coffee Company Limited, Commercial
Case No. 29 of 2011, Hon. Nyangarika, J, as he then was, when

interpreting the provisions of the law above and ex%lgi‘ning the procedure

i -

evidence one has to COj

tlnié Wﬁen he was provided with all the relevant data and print
out in question represent correctly or is appropriately derived from
the relevant data and the print out statement were

examined with the original entries and were found to be
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correct, and a brief description of the computer system
where the printout was retrieved from the person in-
charge of the computer for purposes of authenticity
showing that the print out statement were not tempered

with and are correct in every aspect’. [’E@gﬁasis added|].

h

From the above legal requirements, it is “‘tfe‘?”ef@rﬁe Iear tha"t any

,;f

V

W ;
documentary evidence by way of an ele%c ree ord v%,%%\[%the evidence
Q: "

: T Q:é::'
;,ln ~accordance with the

ey

Lo,
Act, in view of section 64A, can bewsp V;_

procedure prescribed unde%msectlon@m of%t;\he Eect ‘bnic Transaction Act.

e

That, a person who wang‘i
computer stored mformatlon,“ Just com

t. \«:ﬁ‘

under sectuoﬁ“%B of t

o

ijly W|th the prescribed conditions
&?’5\»\ < %&E‘%& -;S%é 2
;g Elgg‘{{?’r@‘ ic Transactions Act and must also submit a

-‘t::.
.;;_
e flii%gilit’y of the manner in which the electronic

55

electronlc @c&%mer:& and the manner in which it was maintained and on

how the original was identified.

In the case at hand, I have perused the record of the case before the trial

court and specifically from pages 40 — 50 of the trial court typed
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proceedings, when PW6 was testifying and tendered the computer
generated information, and I have failed to glean evidence indicating that
the conditions under section 18 of the Act have been complied with. The
trial Magistrate never bothered to find out on the reliability of the
manner in which the information was generated stored and

-«:~»
communicated; the integrity of the computer system where the

f% said information;
R 2y
R

ias.operating properly

f»‘- “v‘

%
< t .. .
“<& ,&._._;,.

% =
generated in *%the U : ual and ordinary course of business by a

5
\y.m

person «wha is not a party to the proceedings. All these issues

remained un- answered and yet the trial Magistrate proceeded to admit the
computer generated evidence in court as Exhibits P4 — P11 without
observing the prescribed legal procedures and conditions. In my respectful

view the said Exhibits P4 —P11 were admitted wrongly and are also hereby
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expunged from the record of this case. Consequently, ground No. 2 of the

appeal for the 2" and 3™ appellants is answered in the affirmative.

It is also on record that, the appéllants, among others, were charged with

the offence of conspiracy contrary to section 384 of the Penal Code.

QW

Pursuant to that provision of the law (sectlon 384 of e Penal Code) the

e
")Q"\Q E‘;"\.x

presu"mptlon of\g\%

‘.
h
\;\'X

R. [1953;%] EACA 219,

"f

In the preseh"t:.'“"é'fé'se, I have perused the evidence on record and I have
since failed to glean there”-cm an iota of evidence, which is proving that,
there was conspiracy betwesen and among the appellants. Even the trial

Magistrate did not bother to find out how the appellants shared the
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knowledge (if any) amongst themselves or with other thugs who

were charged or not charged.

In her submission on this matter, Ms. Florida argued that, the fact that, all

the necessary documents concerning the cheque No. 009225, (the original

"“"\ t'

cheque, pay-/n-sl ip at Temeke Municipal CounC// pay-/n-s//p at NMB

‘ﬂ'z
Msasani Branch) went missing, as testlfled by PWZ, PW5 ”PWG PW9 and

ffhe tes\

\\‘?f‘?}' n

With due respect to Ms. Florida,

when testlfylng *or%%%cheque he ma|nIy referred to the Controllers

Audite rs Gengﬁay Report (CAJ) at page 10 and noted that, the 1% appellant
?%:»\ G

took the:ggash to the Nﬁbank and all cheque were taken and deposited by one

""3';':‘3'5?;«

Mwajuma Ofi&Ey JEPW6 also said that, he is the one who, through a letter,
appointed the 1% appellant to act as a main cashier at the period, when the
main cashier was on leave. PW6 further testified that, hAe does not

remember if he has introduced the 1 appé//ant to the Bank, as the main
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cashier with the Temeke Municipal Council. He further said according to the
CAG Report, the 1% appellant is not responsible with the loss of the cheque

worth Tshs. 37 million.

Following the above analysis, I respectfully find that, the first count, which

&,

W,
was the main count in this matter, was not prov to the required
standard, i.e beyond reasonable doubt. I am \%ef%

Lugaila that, there is no ewdence on record togag offence of

‘;

: .
oy
5"\,
Eo:ik,

f the’fe}gourt of Appeal he

Yl ¥

\'4 E’flas Laurent Mkoba

once cited in Director o%ubhc%

and Another, 1990 TLR f15 (CA@,wher %,the Court of Appeal held that:-

»\‘)- '@*\. K‘ W\
&? b,
n \%‘ ‘2‘%&" 5
(i) Wher he absente,,ofwev dence of common intention, it

"‘,Q‘*. .\,f

is not%pos.s'lble org%gthe evidence to say which of the

sed pe sons"‘)omtly charged commltted the offence,

“‘"”"’S

g ”@
hen al%tshe accused persons must be given the benefit of

d~ Bf%%fs%/mphasus added].

Therefore and taking into account that I have already expunged the
Exhib/'ts P2, P4 — P11, 1 find the remaining evidence to be weak and tainted

with contradictions, hence has no weighty to convict the appellants. By all
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stretch of imagination the conduct of this case was succumbed to eccentric
procedures amounting to serious irregularities. The prosecution evidence

was equally shallow and tinted with exaggerations and inconsistencies,

hence unreliable to form a sound conviction.

",a?:. %
) E;urtherm@re the non-

feat ¢£:Y procedures

e tendered before

was vitiated. In the "’é’igent and

2 ﬂ.

%,%

set as"de The appellants:;.are to be released from prison forthwith unless

i

a\'m\

=
Iawfully h’égfd Jt is s%*ordered
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COURT - Judgement delivered in Court Chambers-in the presence of Mr.
Sosthenes Mbedule, the learned Counsel, who appeared for Mr. Gregory
Lugaila, the learned Counsel for the 1% appellant, Mr. Melkior Saul Sanga

the learned Counsel for the 3™ appellant and also who was holding brief for

5éllant and Ms. Florida

Mr. A. Mokily, the learned Counsel for the 2™ appée

Wencenslaus, the learned State Attorneyiiwho appeared for the

Respondent, the Republic.

A right of Appeal explained.
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