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‘the a: 'Df“f‘at“nanf of “h@ 2”° Defendant as a receiver managﬂr of the Plaintiff's
business and  assats is invaiid and null and void. rrom thet declaration, the
Plaintif prays for restraining and mandatory orders of injunction, specific and
general damages. The Defendants vehemently resist the Plaintiff's daims znd

pray for ciemissal of the suit with costs.,

The disputs in thic suit hasits genesis from credit facilities the 1¥
Defencant extended 0 the Plzintifi in July 2009 for Tsns 369,667,828/=. Tha
facility was a combination of an overdraft facility of Tshs 300,000,000/-—- for th
purpose of working capital and an existing term loan of TShs 69,867,829/=. Thie
credit facility was evidenced by a duly signed letter issued by the 1% Defendant’s
Mlimani City Branch Manager cdated 23" July, 2009 following appreval of the

application for an overdraft facility by the Plaintiff. That letter was admitted in
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evidence as exhihit P5. According to exhibit P5 the credit facility was secured by
amongs: others, a deberturé over all fixéd and floating assets of the

PlaintiffCompany registered for unspeacified amount.

Other terms included duration of the fécility for one year expiring on 31%
July, 2010 in relation to the overdraft facility and 30" June, 2011 in' relafion to
the term loan. It was the parties’ agreement that the Plaintiff would conduct its
account satisfattorily which meaﬁt that thelloan would have been fully repaid on
the expiry date(s).Aithough there was a term for renewal of the facility, parties
agreed that such renewai was not autormatic meaning that the 1% Defendant
could consider renewal having rzgard to the conduct of the Plaintiff's account.
Otherwise it was agrécd that the 1% Defendant reserved right. to recall the facility
and demand ragaymant of the outstanding amount together with accrued
interest and other charges and fees immediately subject to a 21days’ notice to

the Plaintiff and the guarantbrs.

It is the Plaihtiff"s_case that dué to reasons beyond its control, it did not
fully comp'ly with the terms of the facility letter by paying the outstanding
amount in full on thé expiry date. As a result, on 17" August, 2010 after the
expiry of the overdraft facility,it applied for 120 days extension within which to
clear the outstanding Habiiity. 1t is common ground that the Plaintiff was
angaged in the business of car import for sale from Japan for szle in the local
maiket. In the course of businass the Plaiatif faced some.problems in clearing
its cars atiiibuted to by its clearing and forwarding agent and that led to
accumulated import and storage charges which could not be paid without an
‘additional capital. According to the Plaintiff' its cars had been stalled at Dar es
Salaam port and some in Japan and so the Plaintiff sought a temporary overdraft
facility of Tshs.200,000,000/= which could be applied towards paying import
duties and demurrage charges. However, the Plaintiff avers that the 1%
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Defendant turned down the request despite its initial approval which resulted in
the Tanzania Revenusa Authority (TRA) auctioning the Plaintiff’s vehicles at the
port. Subseguently, the 1% Defendant decided to exerC|se ltS rights under the
facility ietter- and appointed the 2nd Defendant under a debenture (exhibit
P12). According to the Plaintiff, the exercise of the said rights was wrongful
because it was based on .an instrument which was a forgery because no
debenture  was exscuted by the Plaintiff on 29 May 2009 and registered as
such on 26 Jure 2009

Itis the Plaintiff's further contention that the appointment of the 2™
Defendant as a receiver manager was invalid and null and void and so -
the taking over of the Plaintiff's assets. Further, the Plaintiff -avers tihat no
netice of appointment of the 2™ Defendart was served -on the Plsintiff amd -
instead, the 2" Defendant”™ invaded and  trespassed into  the Plaintifi’s

business putting it to & standstili and causing loss and damage.

By reason of the Defendant’s acts, the Plaintiff prays for the following

reliefs:-

a) A declaration that the appointment of Sadock Dofto Magai, as a receiver .
and manager by the I Defendant is unlawful, null and void as the power
to cppoint swch receiver is not contained.ing: valid debentiure.

b) A Declaration that Sadock Dotto Magai, the purported r@ce/iver and
manager is unlawfUlly interfering with the business and trading of the
Plaintift. o

c) An order that the Sadock Dotto Magai the purported receiver and manager
be perpetually restrained whether by himself, his agents, servants or
otherwise howsoever from interfering, dealing with or closing down the

Plaintiff’s business in any manner whatsoever.



d) A mandatory injunction be issued to compel Sadock Dotto Magai, the
purported receiver and manager and his agents and servants to vacate the
Plaintift’s business p/"‘e}:OIZs:es.

e/} Special damages in the sum of Shilling USD 1,500,000/= 14(c) above.

f) An order that the Defendants pay to the Plaintiff gamages for a losses
suffered of the appointment of the pi/.fpon‘ed recejver and manager.

g) General damages for frespass and /'nte.rference of the Plaintiff’s business.

h} Further and or. otlier relief, fnc/udiﬁg all further necessary or appropriate -

accounts, inquiries and directions.
i) Costs.

Not amused, the Defendants have taken great exception to the Plaintiff's
claims asking for an order“dishwissing the suit. Specifically, the 1% Defendant
denies  that it approved  any extension  of the overdraﬁt facility or having
apprevad- a3 additional facility of 200,000,000/=. Ot _the.- contiany, s the
1% Defendant's case that approval of the additional loans was subject to the
Plaintiff submitting information for its consideration which upon consideration’
established that the Plaintiff was no Iongér viable and hence the refusal to

approve. the application

In reladon  to the appéirtment of the 2" Defendants as a reeeiver
manager  of the Plaintifi’s assots, the 1StDefendant» contands that the.
Zppointment was a result of the Plaintiff's default and in accerdance with
a valid debenture instrument.The 2" Defendant has specifically denied
having trespassed into "and invaded the Plaintiff's business and causing loss

whatsoever.

From the foregoing, the Court framed the following issues for

determination



1. Whether the I Defendant extended to the Plaintift time to repay the
overdralt raciifty of\Tshs..300,000,000/= granted vide letter date July 25,
2009 following defadlt in repayment thereof.

2. Whether ihe supointment of the 2 Defendant as receiver Manager was

2w,
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Whether the I Defendant was under an obligation to approve an addition
1acility;

4. Whether the 2" Defendant carried out his duties according to law.

5. Whether the Piaintiff suffered loss at the hands of the Defendants and if
so, to what extent. o

6. What reliefs are the pa/fiés entiz’/ed to.

the Plaintiif but in & ruling delivered on 12 September, 2014 this Court (Mga\a
J) ordared the same to bie split from the Plaintift’s suit and that its determination
ainelde Iwis e Graltly of tand Case Mb. 68 of 2011, This é;cplamé; wiy the
issues framed are conﬁned‘to the plaint'and the written statements of defence

without reference to the counter —claim.

Ourmg the trial,the Plamtl‘f prosecuted its suit through two witnesses
namely; Ombeni Mferiji Luka (PW1) and Hosea Yona Mndambi (PW2) in their
capacities as Managing Director and Manager of the Plaintiff respectively. In the
proce.,s theé two witnesses tendered a number of dorumeratary exhibits some of-
which feafurepredommandy in this judgment. The Defendants-for thur part had
Venant Laurent (DW1) who testified as Loan Recovery Manager of the 1%
Defendant and Sadock Dotto Magai who stood witness box in defence of a case
against him in his capacity as the 2™ Defendant sued as a receiver Manager of
the Plaintiff's business and assets. The defence witnesses too tendered several

documentary exhibits as will be shown later in this judgment.



. Itis also noteworthy that the Plaintiff chose to dispense with exercising its
right to cross ~ examire DW2 by its absence curing the resumed hearing which

the court found unwarranted and went ahead marking the defence case closed.”

rcliowzng the compIQtnon of *he -rld! the rowt ordered parties to file their
written closmq submission on a <»r>ecn'" ed schedule. For reasons best known to
the Plaintiff, it chose not to file any submissions and so the court will only
-consider the Deferxdani_’s" submissidn’s filed by Mr. Gaspar Nyika, learned
Advocate from IMMMA Advocates. With the foregoing I will now move straight to

a discussion of the issues.

The first issue is whether the first Defendant extended to the Plaintiff time
to repay the overdraft facility of Tshs. 308,002,000/= grantad vide letter Jated
23" July 2009, following default in repaymont thereof.  The Plaintiff's evidence
en this is through PW1 who !: en record st2ting as he that the PRRIintiff made -an
) apphcabrom ﬂ_@r. -af addufmna! ban of TIos. 208,006, Q@ﬁo’ ﬁ”)ﬁ"swmgr posr
performance of its ac munt in relation to the approved overdraft facility of Tshs. |
300,000,000/= granted through exnibit PS5, According to PW1, the Plaintiff
abplied for another loan to enable her apply the proceeds thereof to clear import
duties and freight charges for 130 cars imported from Japan. PW1 tendered in
avidence a letter dated 08" September, 2010 which was admitted as exhibit P6.
Earlier, byﬁ its letter dated 17" August, 2010 the PlaintF wrote to 1% Defendant
as’kiﬁg for extension of 120 days within which tt.clear t?iebﬁ&%and'mg @ve;adfafst
and regularize its account.The Court admitted a cepy of the Plaintifi"s letter as
exhibit D1 at the instance of the Defendants’ learned Advocate during cross-
exémination. According to PW1, the 1% Defendant approved the Plaintiff's
request for an additiona! loan of Tshs. 200,000,000/= through a letter dated 09"
September, 2010 admitted as exhibit P7.



It was PW1's evidence'that despite the approval of the additional loan, the
I“Defendant dic not disburse the -proceeds thereof. In cross-examination, PW1
admitted that by a letter dated 17" August, 2010 (exhibit D1) the Plaintiff -
acknowledged indebtedness and asked for 120 days to clear the debt and that
by that time, the 2" Defendant was yet to be appointed as a receiver manager
of its business and assets. In re-examination, PW1 stated that the Plaintiff failed
to pay the lcan in full because the clearing and forwarding Agent delayed in
releasing vehicles from the port.

PW?2 for his part had a‘ 'sih’wilar version of evidence with PW1 in relation to
the request for additionéi‘.luloan’ of Tshs. 200,000,000/= from the 1"Defendant. It
was his evidence that thé 1 Defendant had agreed to approve the loan subject
to ithe Plaintiff making a written' reauest whkich was -dome through exhibit P6
despite which the 1*Defendant reneged from its promise without regard to the
Plaintiff's fuifilment of the conditions it had  prescribed. During cross-
examinaiion, PW2Z admitted $at e pad ny pr@@f&of"’ﬂ;Iﬁﬁméét of #ie termis ang.
conditions for the appr'ovatof the additional loan on top of Tshs. 300,000,000/==
overdraft facility.

DW1 for his part was emphatic that the Plaintff was in default in
repayment of the, overdraft facility it extended through exhibit P5. Whilst
acknowledging a request for an additional facility for Tshs. 200,000,000/= DW1
stated that the 13 Defendant failed te approveit-because the Plaintiff failed to

meet the terms and conditions.

Mr. Gasper Nyika, learned Advocate for the Defendantshas invited the
Court to answer the ﬁrst issue negatively primarily because the Plaintiff’s has
failed to discharge its burden of proof under section 110 of the Evidence Act Cap
6 [R.E 2002]. With respect,'I am constrained to agree with the learned
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Advocate’s submission. It is glaringiy clear that the duty to prove extension of
' the time for the repayment of ithe overdraft facifity was'on no other person than
~the Plaintiff who alleged its existence. Indeed, there is no dispute that the
- repayment of the overdraft facility per exhibit P5 expired on 31% July, 2010. It'is
equally not in dispute that the Piainti.ff acknowledged tndt it was in default of
repayment independent of the reasons théréof expressed in exhibit D1.It will be
tecalled that in terms of paré 20 (b) of the overdraft facility letter (exhibit P5)
renewal of an overdraft facility was not automatic and that the 1% Defendant had
discretion to consider renewal taking into account the conduct of the account

and benefit of the renewal to the bank.

~In my view, althouigh the Plaintiff did not ask for a renewal (which could
have do‘né purstiant to Para 21), reguest for extension of the repayment must be -
treated in the same manner and in this case the 1% Defendant declined the
extension.In the absence of any express agreement to support an agreement: for
exension, | andorse the Deﬁ_‘énd@.m-’s submicsion that the Plaintiff fas failed to

discharge its burden and so the 1% issue is answered negatively.

Before I discuss the second issue, I propose to deal with issue No. 3 which
seeks the Court’s determination whether the 1% Defendant had an obligatien to

apnrove an additional facility.

The avidence in réspect of tihe issue.has been summarized above.and so 1
will net ﬁnd it neeessary te r@;péat it here. It isrcommén ground that the Piamﬁﬁf
ésked for an additional temporary overdraft of Tshs. 200,000,000/= per exhibit
P6 and in response to that request the 1% Defendant wrote to the Plaintiff vide
exhibit P7 asking for submission of itemized documents to finalize the process of
analyzing the request before approving the application. Both PW1 and PW2
claimed that they fulfilled all the terms and conditions containéd in exhibit P7 but



DW1 denied that there was any compliance with the terms and conditions for the
grant of the additional facility.

Mr. Gasper Nyika,'l'earned Advocate for the Defendants submits that in the
first place there was no agreement for the approval of an- additional facility of |
Tshs. 200 Million, I respectfully agree with him. JUdged frorﬁ the evidence
adduced by PW1 and PW2, there must have been pfibr discussion for an
additional loan which prompted the Plaintiff writing formal application letter -
(exhibit P6).Be what it may, the learned Advocate for the Defendant has
submitted further relying on DW1’s evidence that the 1% Defendant was disabled
from angalysing the request for an additional loan because the Plaintiff did not -
submit the documents requested in exhibit P7. Once again I agree with that
submission. hecause apart from gral assertions in the witness box neither PW1
aor PW2did furnish any proof of subrnission of the documents the 1% Defendant
required from the Plaintiff. - Naturally, proof of submission of the requested'
docomerts could only be way of documents But none was tendered to

substantiate the Plaintiff’s assertions.

I am satis'ﬁed th‘L.JS that in the absence of proof of submissions of the
documents requested, the. 1 Defendant could not analyse the request and so it
had no obiigation to approve the request. In any event as submitted by Mr.
Nyika, an application for an additional lean could (if approved) crystallise into a -
Iegalli;/”e-ﬁféreeable ccmt%:ac;t which m%-us-t have been entered with free consent of:
the parties per section 10 of the Law of Contract Act Cap 345 [R.E 2002].That
means tl';ét the 1% Defendant could accept or reject the application and so the
question of an obligaticn doés not arise. In the premises issue No. 3 is ahswered
'in the negative, I now revert to issue No. 2. The bone of contention in the

second issue is whether the appointment of the receiver manager was lawful.



It is the Plaintiff's case that the appointment was unlawful because it was
- made ina depenture whici: was a forgery and which did not comply with the law
for being registered belatedly.. To substantiate that PW1 stated that his company
issued a debenture on 19™ May, 2008. However PW1 stated a top cover of the
cebenture on the basis of which the 1% Defendant appointéd the 2™ Defendant
shows that it was issued on 28" May, 2009 and registered on 26" June,
2009.PW1 tendered in evidence the said debenture and the Court admitted it as-
exhibit P12. In defence, DW1's evidence was that the Plaintiff issued the
debenture (exhibit P12) on 28™ May, 2009 and the 1% Defendant had it
registered on 26™ June, 2009 per exhibit D2. It was DW1's evidence that in view
of the Plaintiff's dafault to pay the loan, the 1™ Defendant instructed IMMMA®
Advocates to pursse the uc,bt and sent demand notices to the Plaintiff but to no
avail.DW1 tandered a copy of a letter dated 19'“ January, 2011 addressed to the

Plaintiff and the Gourt admitéed it as exhibit D3. As the Plaintiff did not pay the
débt demanded; DWE gontiuad; U 1 @At{fft'm'.;mtcapg@rfs&edam2“"' Dafgngtnt:
as receiver manager of the Plaintifi’s business and assets through a deed of
appointment executed on' 26™ January, 2011 which was tendered in evidence
and admitted as exhibit D4.In cross-examination, DW1 admitted that the top
cover of the debenture (exhibit P12) indicated that it is dated 28™ May, 2089 but
the last page shows that it WP‘“ exocuted on 19 May, 2008 W»h!Ch wasthe .date
-of issue. DW1 admitted toe that the top page had a different paper colour ﬁr»om
the rest of the pages in exhibit P12 but sta wd that the variance did net-afect’
the validity of the debenture. According to DW1 the Plaintiff signed the
debenture on 19" May 2008 and the registration Qf it on 26™ June, 2009 was
beyond 42 days prescribed by the law but could not ‘confirm if the delayed
registration had any effect on the validity of exhibit P12.
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Answering questions in re-examination, DW1 stated that the 1% Defendant
received exhibit P12 on 28™ May, 2009 for a loan issued in 2009. DW2 for his
part stated that following his appointment as a receiver manager he caused his
';éépdintrmentadvertised in newspapers befbre visiting the business premises’ of
the Plaintiff. A copy of thé advertisement from the Citizen Newspaper was
tendered and admitted as exhibit D5.In essence, DW2's evidence was that his*
appointment was made through -a valid deb.er)ture and so his taking over of the :

assets of the Plaintiff was in order.

The learned Advocate for the Defendants submitted and indeed not
surprisingly that the appointment of the receiver manager was lawful because it
was @gone under a valid debentire duly registered under section 96 (1) of the
Companies Act, Cap 212 [R.E 2012].It was thelearned Advocate’s further
submigsion that the 1*Refendant was a holder of a valid debenture dated 28™
May, 2069 and registered on 26 June, 2009 undér which it had power to appoint
FUPOEVEr pBn” ecttrrence of "avents of daiiuft By the PIaintiff. The fearned
Adveocate contended that the. allegations‘of forgery of the debenture leveled by -
the Plaintiff have not been proved and so the Court should answer the issue in
the affirmative. o -

The Plaintiff's compléint is-that it never issued any debenture in favour of
..tﬁe.ls*Défendant en 28" May, 2009 capable.of registration by the Registrar of
Cempanied. on 26™ Jupe, 2009 per exhibit D2 frem which a valid appointment of
a recei'ver could: have beéen laniully made. There is no dispute that exhibit P12
contains two different dates that is to say;. 28™ May, 2009 on thecover page
and 19" May, 2008 at the last page. Indeed, the evidence of execution is shown
the last page. It will be recalled that DW1 had difficulties in reconciling the
variance in the dates in the cover page and the last page although to him that
would not have any bearing on the debenture. In another breath, DW1 admitted
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that the Plaintiffsigned the debenture (exhibit P12) on 19" May, 2008 but the 1%
Defendant had it registerad on 26™ June, 2009 beyond42 days prescribed by the
law. To.appreciate thie Plaintiffs complaint 1 find it necessary to have an
understanding of what it means by the term debenture. The meaning and -
essence cf debenturzs were discussed by the Court of Appeal of Tanzania
nShinyanga Region Trading Co. Ltd & Another V. National Bank of
Commerce [1997] TLR 78 in which. the said Court expressed itself thus:-

..... Debentures then are species of documents issued by companies
evidencing tfieir indebtcdness which [the indebtedness], is normally
but not recessarily secured by 'a charge over the company's
property. Debénf&/es w@th do not préwde a charge are called

raked debentures, In su}n then debenturss are a class of securitics

- issued by companies....” (at page 84)

Mgviag. put  the  law  in | perspective, . the  Geurt:  of
Appeal underscored consequences fiowing from non registration of a debenture

in the foliowing terms:

“...Sections 80 and 79 of the Companies Ordinance, are qbite clear
as to the regisiration of charges and the conseguences of non-
registration, that if the éhargf is not rogfyiored -withi fenty Bwo
days, it becomes void and lhe [dan so securéd becomes
immediately payable. Therefore, since Hhiis- debenture was net
registered under s 80 within forty tiwvo days, it became void at the
end of that period. The respondent’s overdraft facility became
unsecured, the debenture as it were passed out of 'existence. All that
the respondent was left with was his contractual rights to recover

the debt under ordinary civil //f/gation... ”(at page 91).
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It is to be noted that section 96 (1) and (2) are identical to section 79 (1)
of the repealed Companies - Ordinance. There is no disputed thus that a
- debenture. is createdor issued -and executed by a Company to secure'its
indebtedness to a lender as it were in the instant suit. To become valid, the
.debenture must be registered- with the Registrar of Companies pursuant:to
secticn 96 (1) of the Act within 42 days of its issue failing which the charge
against the assets of the Company issuing the debenture (in this case the
Plaintiff) becomes void. Section 97 (5) (b) of the Act stipulates that the date of
execution of instrument creating a charge as the date of its creation.It will be
clear.from the above that 1§th May, 2008 is the date of creation of the charge
per "’)&hl hit P12 and in terms of section 96 (1) of the Act such a charge must
have heen registared wn‘h the Rﬂglstrar of Companies within 42 days reckoned:
from 19" May, 2008.

Mr. Nvika, would have Court treat the registration of the debenture on
26 Jiin_zz; 2Ty dFrvidenced by exBibit P2 by reférence- tH the date inserted™a
the cover page of exhibit P12 as conclusive proof of a valid charge against the
Plaintiff and so the legality of the appointment the 2" Defendant. With respéct
that argument falis on the basis of section 97(5) (supra) against exhibit P12
which shows that the debenture was executed on 19" May, 2008. As seen -

cariigr. this. date-reflacted: in the last page of extiibit P12 was-the dite of its

creation pur.sw'aﬁt}to SéctionA97 (5) (b) of the Act. Consequently, the date - |
irisert2d at the cover page- of exh‘i‘bﬂ: P12 has nothing to do with the date of -
creation of the debenture and indeed, eXthIt D2 could not have operated to
extend the time for the reglstratlon of the charge issued more than one year
before the issue of exhibit D2. In other words the presentation of exhibit P12 for
registration on 26" June, 2009 was an exercise in futility and the issue of exhibit

D2 was of no avail to the 1% Defendant. It goes without sayingthus that the
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delayed registration of exhibit P12 was null and void. It @mounted to non
registration whese consequences are spelt out. under section 96 (2) of the Act. In
the absence of a valid charge (debenture) the 1¥Defendant had no power to
appoint the 2"! Defendant as a receiver manager of the Plaintiff's assets upon

occurrence of events of default in repayment of the loan.

In terms of section 96 (2) of the Act, the overdraft facility became
unsecured  and the only recourse the 1% Defendant had was to demand
immediate payment failing which pursue recovery of the debt through civil
litigation as expressed by the Court of Appeal in Shinyanga Region Trading
Co. Ltd Case (supra).In consequence, I have no hesitation in holding as I do
that the appointment of the 2™ Defendant as receiver manager was unlawful.
Having so found and held,- I do nrot find it necessary tO discuss the other
complaints raised by the Plaintiff through PW1 regarding forgery because that

will not have any bearing on the datermination of tha second issue.

I will now turn my attention to issue No. 4which seeks a determination
whether the 2" Defendant carried out his duties according to law. I must
confess that the issue presupposes that the 2™ Defendant was lawfully
appointed as a receiver manager of the Plaintiff's business and assets which is
notvthe case on"t-he basis of my answer {0 issuc No. 2 above. In the premises a
discussion whether the 2"Deferdanicarried out his duties according to law

become superfluous. I will accerdingly refrain from discussing the issue.

The fifth issue is whether the Plaintiff suffered loss at the hands of the
Defendanigs and if so, to what extent? The evidence of the Plaintiff in th.is issue
was that as a result of the 2™ befendaht's invasion of its business it suffered loss
by way of 112 vehicles worth United States Dollars 1,305,200 based on a list of
the said vehicles admitted in evidence as exhibit P13. According to PW1, the
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Plaintiff lost a commission from the sale of the vehicles and loss from the real
estate agency business amounting to USD 1,500,000. In cross examination, PW1
admitted that the agreement the Plaintiffhad with Tigo for sites acquisition
expired on 11 September 2009 before the appointment of the 2"Defendant as
receiver manager. According to PW2, the Islaintiff had imported cars from Japan
and 45 of them were awaiting clearance at Dar es salaam port and 22 were at'its
yard which the 2™ Defendant sold to third parties. However, PW2 was unable to
substantiate his claim on the existence of 22 cars at the Plaintiff's yard.

The learned Advocate for the Defendants has invited the court to find that
the EIain?iff has not proved any loss sustained but even if there was any proof,
the 'claim for USD 1,305,200 has not been specifically pleaded and strictly
droved and so it should not be comsidered. The learned Advocate cited James
Funke Gwagiio V.Attorney General [2004] TLR 161 in which the Court of
Appeal underscored the'fd’nctiorp of pl"ea'dings:being 'to give notice of the case
which” has to’ be met and that a party must therefore so state his case tﬁat his
opponent will not be taken by surprise.l endorse the submission because it

accords with the law.

It is very clear in this case. that the Plaintiff has not pleaded loss on

account of cost of 112 vehicles any-wﬁerejn its plaint. That claim which by its
| very nature is in the form of s’pecialn damages must have been épeciﬁcélly
pleaded and striclly proved. Thelaw is-very well setted on the requirement to
plead special damages specifically and one need net cite any authority.
Nonetheless, 1 will nonetheless cite a few of them. These are; In Stanbic
Bénk Tanzania Ltd V. Abercrombie & Kent (T) Ltd, CAT Civil Appeal No.21
of 2001 (unreported) cited by the learned Advocate for the Defendants and
Nyakato Soap Industries Ltd vs Consolidated Holding Corporation, Civil

15



Appeal No. 54 of 2009(unrepcirted) cited with approval a passage by Lord
McNaughten in Bolag V. Hutchson [19507 AC 515 thus:

ne

Special damages are....such as the law will not infer from the
nature of the act. Théy do nor flow in the ord/'na/j/ course.
They are e;(ceptiona/ in their character and, therefore, they

rust be claimed specially and provedstrictly...” (reprod ucéd at

page 11 Nyakato Soap Industries case)

The learned Advocate cited Zuberi Augustino V. Anicet Mugabe [1992]
TLR 137 at p. 139 BCin which theCourt of Appeal expressed a similar stance in
relation to the nature of spacial damages and the manner of pleading and
proving them duiing the trial. I need not say anything more than agreeingwith
the submissions by the learned Advocate that the claim for special damages on
account of cost of 112 vehicles has no legs to stand on and so it has not passed
the test of conrsfide'ratipr‘w in this case as one of the losses claimed to have been .
suffered by the Plaintiff at tiwe hands.of the Defendants. Even if I were to hold
otherwise, the claim could fail in ény event. This is so simply because the only
material available to prove existence of the said vehicles is a list admitted in
cvidence as exhibit P13:As was held by the Court of Appeal in Nyakato Soap
'Ihdss?t:ﬁés Lt case(supra), extibit P13.is not evidence ‘obtained in the ordinary -
C@urée' of: Izumesf butca fishing cxpedition to justity the claim for special
dsmages: Waorth for what-it is; exhibit P13 has no evidential va)uef«rgm- which -
the court can safely make a finding holding the Defendants liable for special
damages. ‘ .

In any case, the learned Advocate argued and I think rightly so, that even
if the Plaintiff had specifically pleaded the claim of USD 1,305,200 on account of

special damages for the cost of 112 vehicles, that claim could not succeed. This
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is so because the alleged loss (if any) arose as a result of the delay in the
clearancé of the said vehicles resulting intc the TRA auctioning them well before
the appointment of the 2™ as a receiver manager of the Plaintiff's business and
assets. The record shows that the sale of the Plaintiff’s vehicles occurred well
before the appointment of the 2™ Defendant and o there can be no- basis
linking .the Defendants with the loss of the vehicles. It is equally clear from the
record that the claim on 22 vehicles allegedly sold by the 2™ Defendant have
not been proved because by PW2's own evidence, he had no proof to
substantiate that loss and so it remains to be a will claim as it were.

Furthermore, the learned Advocate has invited me to hold that the loss on
the real estate business has not been proved and I am in agreement with that
submission. An examination of the site acquisition contract (exhibit P14) shows
that it expfred in February 2009 well before the grant of the overdraft facility to
the Plaintiff through exhibit P5. In the absence of a valid agreement in force on
the .date. tha 2Defendant entered the Plairtiffsbusingss: as- raceiver. mamiger; |
there can be no basis upon which the Court can hold the Det;endan'gs liable for
the alleged loss. In the upshoi, the answer to the 5™ issue must be in the
negative and I so hold. | N

Lastly on the reliéfs. The Plaintiff has made a long list of reliefs and invites
the court to grant judgment on all of them. I have already answered the 2™
issue ar’i‘ir'matively and theré'WiI! be a declaration that the apb@iqtmemi of the 2™
Defendant as a receiver ménége.r of the. P[ainﬁﬁ‘"s assets and business was
unlawful and null and void as the power to appoint him was based on an invalid
debenture. Having declared the 2™ Defendant’s appointment as null and void,
his entry into the business and trading of the Plaintiffwas unlawful. By the 2™
Defendant’s evidence he vacated from the Plaintiff's premises after eight months

and so the orders for injunction per prayers (c) and (d) areovertaken by the
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events. In view of my answer {0 iscue Nc five, the claim for special damages
prayed in{e) and {f) must rail. T wilt now consider-whether the claim for generai

damnages for trespass and interference of the Plaintiff's business has any merit.

T have declared that the appointment of the 2™ Defendant was invalid on
account of an invaiic debenture. That means the 1% Defendant. had no recourse
to the debenture but pursuing reccfveh/ of the unsecured debt through ordinary
litigation. Having so he!d,in’.the ardinary course of events, the 2" Defendant’s
entry into the Plaintifi’s business constituted a tort of trespass which is actionable’
per se without any preof of actual damages on the authority of CRDB (1996)
Ltd V. Bonirace Chimya [2003] TiR 413. DW2 admitted that he remained the -
receiver of the Plaintiff’s business for eight at the instance of the 1%Defendant
who acird wrensstly on the pretoxt of enforcing a contractual right which it did
not have. Naturally, it cannot be denied that that act must have caused damage
to the Plaintifi's business warranting an award of general damages. However,
theid iz no galkagug that e Plaintfl was in défault of its contractual -
obiigations to pay the loan on the date it became due. On the other hand by
operation of law the PIain'ﬁiff had & statutory duty to register the debenture it
created on 19 May 2008 registered with thé Registrar of Companies pursuant to

section 100 of Cap 212. The seclicn stipulates:

V18G:~() It shall be the duty of a company to deliver to the
EGSEar Tor registration the paré?cu/ars of every charge créated by
te-company and of Z;‘?c,/‘ssfue of debebtdres of a series, reguiring
registration under this Fart, but registration of any such charge may

be effected on the app/icétion of any person interested therein.

(2) Where registration is effected on the application of some person

other than the company, that person shall be entitled to recover

18



from the company the amount of any fees properly paid by him to
the Registrar.on registration.

(3) If @ company fails for a period of forty-two acays, or such
extended period as the court may have ordered, fo deliver to the
Regisirar for registration the particulars of any charge created by
the company, or of the issue of debentures of a series requiting
registration, then, unless the registration has been effected on the
application of some other person, the company and every officer or
cther person who is a party to the default shall be liable to a default

fine.”

The Plaintiff adimits to have executed a debenture on 19 May 2008 as
ecurity for its indebtedness to.the 1% Defendarit for the current and future credit
facilitics. The. angation of the acbenturs for thi cyasgraft f;a(:%ﬁ:f?/,;., of < TShs
300,000,000/= is expressed indica"ted at para 6(i) of exhibit P5. By that time the
period for the registration of exhibit P12 had long expi'red but neither did the
1*'Defendant nor the Plaintiff make any effort to regularize the anomaly. The 1%
Defendant’s effort to register the .debenture on 26 June 2009 was, as stated
earlier an exercise in futility. Believing that it had a valid debenture, the 1%
Defendant appointed the 2™ Defendant as receiver of the Plaintiff's assets -upon
the.Pl.aintiff’s default to repay the. loan. The P»lamﬁff has -admitted its'default-and
indebtednéss to the 1% Defendant, The 2™ Defendant acted as-such and ceased
office after 8 months. In the circumstances, much as the appointment of the 2™
Defendant was null and void and so the taking of possession and control of the
Plaintiff's business for 8 months have been held to be invalid, the Plaintiff is not

the right person to be awarded damages for trespass and interference of its
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business. 1i any damagas-wiil be awarded, it must be nominai damages because
doing otherwise will-be tantarnount to assisting adefaulting party to benefit from
his own default Having regard to the foregoing, 1 would award the Plaintiff
nominat damages in the sum of T5hs500 O“O/- (say Five Hundred Thousand
shllhngs) only on account of Uespass. As for costs, the Plaintiff has not
succeeded in its substantive claims and so it cannot be awarded costs in full An

award of ha!f the costs will n*eat the Justace of the case.

In the event and for the foregoing reasons, judgment is hereby entered for
the Plaintiffas fcllows:

(3) A declaration that the appdihtment of the 2™ Defendant as a
receiver and- manager by the 1% Defendant was unlawful, null and
void, o o o

(b) A Declaration that, 2™ Dofendant’s interference with the busincss

anr tading of the Plaintiff was unlowidl,

—~
o
N

General damages in the sum of Tshs 500,000/= for trespass. That
sum shali carry; interest at the rate of 7% per annum from the date
of judgment till final satisfaction. |

(d)  Half of the costs of the suit.

Ordnr accordingly.
L.J.S. Mwandambo
JUDGE

13/04/2018



