IN THE UNITED REPUBLIC OF TANZANIA
JUDICIARY
IN THE HIGH COURT OF TANZANIA
SUMBAWANGA DISTRICT REGISTRY
AT SUMBAWANGA
DC. CRIMINAL APPEAL NO.107 OF 2021

AYUB GEORGE SIMWANZA......osmsvancesvrransnns
VERSUS

THE REPUBLIC......coviscurunns ORR— - ..... RESPONDENT

Date of Last Oider: 28/09/2022

Date of Judgement; 27/10/20 22

NDUNGURU, J:

At Kalambo District C (hen forth the District Trial Court), an

Firearms:and Ammunition Control Act No. 2 of 2015 read together with
paragraph 31 of the first Schedule to section 57 (1) and 60 (2) Economic
and Organised Crime Control Act Cap 200 RE 2019. Second count with
respect to unlawful possession of ammunition without license contrary to

section 21 (a) of the Firearms and Ammunition Control Act No. 2 of 2015
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read together with paragraph 31 of the first Schedule to section 57 (1) and
60 (2) of Economic and Organsed Control Act, Cap 200 RE 2019,

According to the records of this appeal, he was found guilty of the
said offence, convicted on his own plea of guilty and subseguently he was

sentenced to serve twenty (20) years terms in prisol “in respect each

count. The sentence was to run concurrently. However, hi aggneved by

k rec n law and facts to
convict .and sentence the appellant on equivocal

of the appellant while he was not cautioned.

That ithe trial magistrate erred in law and fact by
convicting and sentence the appellant without
considering the charge and plea

4. That, the trial magistrate erred in law and facts for
convicting and sentence the appellant contrary to
the law and without following proper procedures.
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Having read his grounds of appeal I found, in brief his complaint
hinge on one ground that he was convicted on equivocal plea of guilty.

When the appeal was called on for hearing, the appellant was
represented by Ms Tunu Mahundi, learned advocate; whereas, the
respondent Republic had the legal services of Ms. Ma tha Mag_utga, the

learned State Attorney to argue this appeal.

Arguing in support of the appeal, Ms. Mahu ed first for the

case of Abdallah Juma vs Republic, Criminal Appeal No. 321 of 2017,

HC, unreported where the court ordered retrial as the plea was equivocal.
As. to the second ground, Ms Mahundi submitted that after plea of

guilty the accused was explained in detail his offence the record does not



show if the court explained to him on his offence thus the appellant did not
understand what he was pleading.

In the fourth ground, it was her submission that following the plea
the court proceeded to adduce facts and then the accused was given

opportunity to state but what is found in the word_' g is typlcal legal

wording of the appellant. further, it had to be shown that

pleaded guilty under section 228 of Cnmlna! Proc ure:C

2019. She concluded that the court did. not law and procedure.

She prayed for the appeal be allo _ d

In reply, Ms. Magutta ...-._'.-ff-'subm d that. Section 360 (1) of the

As to the 2" and 4™ grounds, Ms. Magutta submitted that there is no

law which provides that the court should keep on explaining the charge to
the accused. Section 228 of CPA is very clear that the court should record
in the words the accused uses. When the charge read the accused pleaded
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very clear that n/ kweli nilikutwa na gobore bila kibali. She submitted that
the law does not provide mandatory requirement for the court to guote
section 228 of CPA when the accused person had pleaded guilty.

As to the first ground, Ms. Magutta supported the appeliant’s appeal

on the irregularity found in the record. She submitted that at page 2 of the

have as well read between the lines the appellants’ grounds of complaints,

and submissions of bot learned counsels.

First and foremost, as general rule, as rightly submitted by Ms.
Magutta, a person convicted of his own plea of guilty ordinarily, has no
room in law, to appea! against such conviction of the offence to which he
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pleaded guilty except on legality of sentence. This is provided under
section 360(1) of the Criminal Procedure Act, Cap 20 (henceforth
the CPA). The said subsection (1) of section 360 of the CPA provides
and I quoted as follows;

"Wo appeal shall be aflowed in the case of any

accused person who has pleaded guilty and

The above statutory position .

cases by this court as well by:the Cc

"According to S. 360 of the Criminal Procedure Act

1985 an appeal against conviction upon a plea of



guilty can only be competent after determining that
the plea of guilty was not unequivocal”
However, as submitted by learned State Attorney for the Republic,
the appellant pleaded in the count which was not proper. The plea in
respect of being found with firearm is not found in the proceedings. Thus,

the appellant was not subjected to a fair trial as he did undeﬁf@;s_tand

what he was pleading.

The fault also affects the facts of the’

se, as.the charge was not

properly pleaded,

In the circumstance, a.retrial s be inevitable. But I did warn

decision in the case of Dogo

vhich q oted with approval the former Eastern African

atehali Manji vs Republic [1966] 1 EA 343, in which

“In general a retrial will be ordered only when the

original trial was illegal or defective; it will not be
ordered when conviction is set aside because of
insufficiency of evidence or for the purpose of
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