\. . .. - .. . - THE UNITED REPUBLIC OF TANZANIA

. JUDICIARY
IN THE HIGH COURT GF TANZANIA
. -7 (DISTRICT REGISTRY OF MOROGORG)

AT MOROGORO

-~ MISC. CRIMiNAL APPLICATION NO. 45 OF 2022

RAPHAEL MAJALISI KALEMBWE................. T T T T PP APPLICANT

VERSUS

THE REPUBLIC.............. arrirnnri b e s io RESPONDENT

RULING

Date of last order: 7/12/2022
Date of Ruling; 7/12/2022

MALATA, J.

The applicant, Raphael Majalisi Kalembwe, lodged chamber summ.ons'

under - section .361(2).-of the Criminal Procedure Act seeking for orders’

that;
1. This honourable court be pleased to extend time within. -which the

applicant may file the petition of appeal out of time against the

02/06/2021.

2. Any.other order this court think just and fit to grant.
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"~ The application‘was accompanied by the .affidavit of the applicant who

- deposed that he:was charged, convicted and sentenced with the o'ffence

i of Incest by Male:contrary. to.section 158(1) of the Penal Code Cap 16,

TURE 2019 currently servmg thlrty (30) years lmDnsonment

L "Ag_gn.'eved by,b‘o.th_ "_CO‘nVlCti'_On and sentence theapp_llcant through Priso,ni
Authorit'rés filedr-the notice: of intention toéppeal on the same day he
: fi,enteréd' the prison at Moriog'oro, that is 03/06/2021 which Was.w_i_thi:n the o
- . .prescribed time 10 days as provided by the la.w. |
' The:applicant submitted .that, few-days thereafter he was transferred to -

Kilosa District- Prison and he was unable to do-follow up on copy of

Do judgment a’nd:p'rOCeedingS'as his movements is Iimite.'d to prison vicinity.

The court:records were transmitted to him through Prison Authorities late
.. in .Octoberf'Z-OZ'l-f,. he was already out of tfme to file an apﬁeal-to the High
Court. | |

- When-this:matter came for. hearing the applicant prayed his application
 for extension of time be granted. - |
. Re'spondin‘g::-to'?«_the--a'pplicant prayer, Mr. Emmanuel Kahigi, State Attorngy »
submitted: that.they have. gone through the,,app!j.can_t’s‘ appl,i,ca«tion‘vand, .
noted that,:the same cohfa'in genuine reasons for.his failure to file appeél
within.time. This reflected under paragraphs 5 and 6 of the affidavits and

taking into- account the appellant was sentenced to serve 30 years
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. @ ©*imprisonment, the respondent sidé has noobjection to the application::As & = .

- 'such;.the -appliicant’s:p‘r-ayer.bé: granted-to ‘enable the him be-heard:-on .+ - . .-

CoLomeritiE. s

“ . Fhistcourt Has ‘considéred. the submission by the parties which.inter alias oon

1 cdnvas.-torespondent’s--no objection to the. application. The point for i« =i -

- determination is-whether the applicant has advances sufficient reason for - . -

. extension of time. .
~ . The applicant throUghz'hi?s submission, in particular, paragraphs S5and 6. ..
. of the affidavit.advanced grounds for the delay that he was transferred to
- Kilosa -Prison and the -copy of the proceedings and—"judgrhe’nt were
-delivered. late, and upon filing his appeal he wés alreé@y' out of time
prgsﬁcribed by the law. ‘
+ - It.is settled principle in-our jurisdiction that; extension of time ‘is court,’§ -f
diseretion. - This -principle is well. settled in the case of ‘Ly.am-'uya
T Co‘nstfu‘ctionu.Company Limited.vs. Board of Registered Trustees
of | Ya’un_d Womens :Christian .. Association of fanzan}a,.- Civil. -

. Application no. 2 of 2010, Court of Appeal (unreported), the court stated; =~ . .

el PAS @ matter of .general principle,. it-is-in-the discretion of the :. .z ...

S eCourt to grant extension of time. - But that discretion is judicial, -~ . .
. and so it must be exercised according to the rules of reason and

. Justice, and not according to private opiriion or arbitrarily”
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" Further;.in the:caser of -Regional Manager- Tanroads ‘Kagera . vs.: -
“ . Ruaha Concrete Co. Ltd,:Civil Appeal -no96 0f 2007 -(unreported), the .+ ¥

e Court of Appeal decisidn h'a‘d't'hesé to say;

e SN TRe test for determining: an-application for extension of timep-Jis v. *

e velyhether the applicant hasestablished some material armounting: . IR

-\ sufficient cause or-good cause as to why the sought application. ...+

s to be granted.”

. This means that in granting the ‘prayer forapplication of extension-of time . .+ = -
- the court has to consider if-the applicant has advanced good cause. or
- sufficient: cause-as to-why the sought application is to be granted, that is .

~ to say:the court need to take into account factors such as the reason for .

the‘delay

- Section 361(2) of the Criminal Procedure Act provides that,

“the high' court may:for good cause, admit an -;appea-/-f_; S

- notwithstanding the period-of limitation prescribed in this section-

has elapsed.”

* What.amount te good cause-was stated in the case of National'Bank of = -
s#7., Commerce vs. Sai}l:eg;o;.?{Ho‘!dings Limited and cne another;:Civil

- -Applica_tionsno 661 of 2021; Court:.of appeal (unreported) where the court

stated that
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- “"Wow, if the phrase -"good cause" is to be construed-in its - - -

.. ordinary sensé,. it seems to-me.very .simple and.indeed.very:fair:

' to';ho/d:asﬁ‘-f;fhereby-‘do_...th’at, after being-given.leave.to appeal, .

" the app//cc‘-?nftﬁ Wa's*.predudéd from doing. so :'on.-.'-ac;coz.mt-of the ... -
' -reasonsand-dircumstances which were beyond her-control*
- . In the .application before this court, the applicant has through- - affidavit -~ . -
aannce reasons for delay in paragraphs 5 and 6 of the affidavit-that, one, -
a -he_. being 'a - prisoner ‘waé.f transferred to '-Kildsa prison :imm'ediately .<:. -
thereafter, thus incapable of making proper follow up to get the trial court - -
records for‘ his appeal, therefore the delay was contributed by - -
circumstancés beyond his control fwo, the;.applicant is serv,ing 30 years - |
ihprisonment which is a long sentence, it is in the interest of justice that
_-the applicant be on merits, three, there is nopreju.dicial to the respondent -
- if the applicant’s prayer is granted. |
‘In the circumstances, 1 find the ap'plicati.on has merit anditis_ac(:ordin-ély =
granted. The.applicant is given twenty-one (21) days:file an appeal With T
effect from the date of this ruling.

 Itis so ordered::...m .,

7t December 2022

Page 5 of 6




Court:
- Ruling delivered on 7% .December; 2022 in.chamber in the presence of Mr... -,
‘ =..Emm‘aimuei..‘~K‘ahigi,: State ;Attorney for Respondent and the Applicant in - .= Twi s

person.

7" December 2022

S
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