IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
DC. CRIMINAL APPEAL NO. 17 OF 2022

( Originating from the District Court of Sumbawanga at Sumbawanga in Criminal Case No, 68/2021)
EDWIN SAUSAND @ SIKAZWE

VERSUS
THE REPUBLIC. ..oscsmsnssrasssnsscs RO b

30/01/2022 & 16/03/2023

MWENEMPAZI, J.

The above-name

a village within Sumbawanga District in Rukwa Region, the
appellant herein did unlawfully have sexual intercourse with a girl aged 17
years-old (Victim, her name has been concealed).

Despite his efforts of protesting for his innocence as the charge was read
before him and pleaded not guilty, at the end of full trial, he was found guilty

and thereafter he was convicted and sentenced to serve thirty (30) years



imprisonment.

Aggrieved by that decision, the appellant had filed his appeal to this court
which consists of six grounds of appeal in which they entirely suggest that the
appellant was convicted over the offence which was not proved beyond the

required standards of the faw.

At the hearing of this appeal, the appellant en]o the legal services of

Furtherr Reverend Kasuku argued that, the trial Magistrate in his
judgement described that the victim was raped in the forest, but in the
proceedings; there is no such explanation. He added, if one reads the
proceedings particularly Godfrey Sikazwe's testimony, he stated that on

18/05/2022 the victim was sick while the same in the judgment it is recorded



that he received the information of the victim being sick on 22/07/2020. On
top of that, the date that the victim is said to be discharged in the proceedings
is said to be on the 19/05/2022 while in the judgment it is said it to be on
23/07/2020.

He argued further that, concerning the time the event occurred,

. F,
Reverend Kasuku submitted that it was alleged the ap%‘é ant raped the victim

while she was in Standard VII while, the trial ‘cot

same happened while the victim had gradi:

ubmitted even further that, in the proceedings the
3, be Ehree; months old, but the trial magistrate in his
judgement the doctor testified that the pregnancy was two months
old. He proceeded that, PW5 also stated that he cleaned the victim and she
was fit, while in the judgment the magistrate stated that the pregnancy was
procured to save the mother (procured abortion). And therefore, Reverend

Kasuku believes that these contradictions raise doubts on the authentic of this



case

Coming to the second ground, Reverend Kasuku submitted that the trial
Court erred in law to rely on evidence adduced by victim who was not reliable
and credible witness. He clarified that, the withess is not reliable because the
incidence was reported late, and that even the prosecution side are not sure.

He submitted that; they say between March, 2019 ~ Ma

miscarriage. He believes t

court are in conflict 4

appellant was imentioned raises doubt credibility of PW1...”.

Submittingion the fourth ground of appeal, Reverend Kasuku stated that
the trial court erred in law and fact by adding extraneous matters which were
not affected in the proceedings. He submitted that extraneous matters are as

explained in the first ground of appeal. That if one goes through the

testimonies of PW4 and PWS5 and also read about the actual place the incidence



happened and the date when the victim was discharged and the time when
the doctor was called to attend the victim and the age of the pregnancy.
Reverend Kasuku referred this court to the case of Ijumaa Issa Vs.
Republic, Criminal Appeal No. 53 of 2021 at page 11 — 12, which stated that;

“Importing extraneous matter vitiates the proceedings”:

The learned counsel however stated that the o‘u__rth ground which

demonstrated.

r

Reverend Kasuku'’

S ff that, the Counsel for the appeilant has raised deficiencies
in the judgment and proceedings, whereas she stated that the deficiencies has
been made by the Court and not witnesses who have testified in Court, That,
the Counsel has not faulted any witness's evidence but what the Court did.

That, due to the deficiencies in composing a judgment, Ms. Maguta stated that



they ought to be directed the way forward, and that PW1 & W5 were consistent
with their testimonies.

Ms. Maguta proceeded to argue against the fourth ground that, the
victim has explained how they met and how they had sexual inter course with

the appellant. She said, this witness insisted that the perpetrator is Edwin

Sikazwe ‘and no other person, and that in most casesj:sexual offences are

referring -tb.t ase c;f Eliza Jackob Vs. Republic (supra), the learned State
Attorney insisted that after the victim was discovered that she was pregnant,
it is when the realized about the fat of being raped by the appellant.

To that fact, Ms. Maguta insisted that PW4 is a credible witness and that

is why the trial Court found her testimony was credible, Ms. Maguta referred




this court to the case of Goodluck Kyando Vs. Republic [2006] TLR 365,
and added that grounds 1, 2, 4 and 5 are supported and re-finalized, and that
‘the case has been proved beyond any reasonable doubt.

Submitting against the sixth ground, the learned State Attorney
submitted that, the Court erred to alter dates without legal justification. That,

there is no law which prohibit the magistrate to erase record and that, the

trial magistrate is a custodian of the record.

credibility raise oubts. He added that, all other witness are just hearsay
witnesses, they all testified that they did not see. However, he mostly
reiterated what he had submitted in chief.

Going through the records it is revealed that the appellant's grounds of

appeal center on one issue; whether the prosecution proved their case



fo the standard required; that is beyond reasonable doubt as 1 hinted
earlier. As the charged offence against the appellant was rape, whereas, it
was discovered so after the victim (PW4) was taken to a hospital after
compiaints of her stomached endlessly and it was revealed that she was
pregnant and had a miscarriage. Therefore, it is undisputed from the records.

that the victim (PW4) was impregnated, and that eviden

"It Is now settled law that the proof of rape comes from the

prosecutrix  herself. Other witnesses If they never actually
witnessed the incident| such as doctors, may give collaborative

evidehce."



See also the case of Selemani Makumba vs Republic, Criminal Appeal
No. 94 of 1994, Alfeo Valentino vs Republic, Criminal Appeal No. 92 of 2006
and Shimirimana Isaya and Another vs Republic, Criminal Appeal No,

459 of 2002 (all unreported),

As it stands, the question before this court is whether evidence of the

.......
et

victim (PW4) alone was sufficient to prove the pro

er ‘ft-was not safe to rely on the evidence of the victim alone
having in mind the testimony of another witness (PWS5) which entirely raised
my eye brows as I was reading the trial court’s records. PW5, a clinical expert
testified that on the 22/07/2020 he was called by his in-charge and instructed

to attend a patient, who turned out to be PW4. He did attend her, and he



realised that, she was pregnant and she had a problem with a pregnancy as
blood was flowing out and she did experience pain. PW5 told the trial court
that the pregnancy was 4 months old. (See page 26 of the typed proceedings
of the trial court). However, the clinical did not exactly prove that the victim
was raped, but only proved that indeed the was pregnant.

o,

My concern is, when did the victim conceive? Ané’“f;d she go the medical

herself testified. This contradiction goes to the root of the case as it is

considered‘ as toWho has impregnated the victim. Never to mention that, in all
these moments, the victim never uttered a word to anyone on the scalp of
being threatened by the appellant. This facts to me does create doubts on the
victim's credibility.

Furthermore, the appellant raised in his defence, the defence of alibi,

10



that was so easily brushed away by the trial court just because the notice was
not provided for the desire to rely on the same, it is only through certainty of
the dates upon which the incident allegedly occurred that would enable clear

consideration of such defence on the part of the appellant or at least calculation

on the possibilities. In circumstances of this case, where a person is accused

of the month the incidence occurred, ‘a:

May 2020, whereas there is a ;:On dicti

stated from the charge shéet) but the incident was reported on 22/07/2020,

after PW4 w «en to the hospital as she complained of severe stomach
aches, thereafter PW4 was allegedly asked by her parents. In similar
circumstance, the Court of Appeal of Tanzania in the case of Yust Lala vs

Republic, Criminal Appeal No. 337/2015, CAT at Arusha (unreported)

encountered the same circumstance where the victim mentioned the appellant

T



as responsible for her pregnancy after lapse of four months and after she was
found to be pregnant. The Court found that evidence to be doubtful especially
in such serious offence of rape. It is my considered view that, the scenario of
this case at hand is also very doubtful as it violates the principle of naming the
suspect at the earliest opportunity possible and not on afterthought, keeping

in mind that the victim testified that she had sexual ntercourse with the

appellant several times.

PW5, my well"-esteém:éd findings are that, it was unsafe for the trial Magistrate
to convict the appellant based on that marred evidence consisting of
discrepancies, Inconsistencies and contradictions without dealing with them
before convicting the appellant.

However, the law on contradictions or discrepancies is that it is not every

12



di'screpanc;y in the prosecution that will lead to the prosecution case to flop -
see Said Ally Ismail vs Republic, Criminal Appeal No. 242 of 2010
(unreported). Moreover, it has been the position of the Court of Appeal that
contradictions by witness or between witnesses is something which cannot be

avoided in any particular case. See Dickson Elia Nsamba Shapwata vs

Republic, Criminal Appeal No.92 of 2007 (unreported). This position was also

as it is considered in various decisions, that whenever the
prosecution evidence is marred with inconsistency and contradictions, the
same has to go the root of the matter. In the case of Mohamed Said Matula
vs Republic (1995) TLR 3, the Court of Appeal provided the following

guidance. It was stated thus:-

13



“Where the testimonies by witnesses contain inconsistencies and
contradictions, the court has a duly to address the inconsistencies
and try to resolve them where possible; else the Court has to decide
whether the inconsistencies and contradictions are only minor or

whether they go to the root of the matter,”

As I hinted earlier, the inconsistency and _'contraé;f: tio

key witnesses in this case, do go to the root o

clear, whether the pregnancy that the victif:t

D.R'.Pand;/a V.. R.[1957] E.A 336 and Juma Kilimo v. Republic, Criminal
Appeal No. 70 of 2012 (unreported).

I have done so by thoroughly perusing the evidence on record, in fact, I
find there Is no evidence to corroborate the evidence of PW1 because there is

no other person who witnessed the appellant raping the victim. And in that,
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