IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
DC. CRIMINAL APPEAL NO, 39 OF 2022
(Originating from the District Court of Miele at Inyonga in Economic Case No. 1_2/2020)

SHABAN MOHAMED.....coaxcrcnsuenss . R
VERSUS

APPLICANT

02/01/2023 & 27/03/2023

MWENEMPAZ], J.

15 reaf tpge er w|th péragraph 31 of the first schedule to, and section
571 both o the Economic and Organized Crime Control Act [CAP.
200 RE 019]. Second, unlawful possession of Ammunition contrary to
section 21(b) of the Fire Arms and Ammunition Act No. 2 of 2015 read together
with paragraph 31 of First Schedule to, and section 57(1) and 60(2). both of
Economic and Organized Crime Control Act [CAP. 200 R. E. 2019], and third

is unlawful possession of government trophy contrary to section 86(1) and



(2)(b) of the Wildlife Conservation Act No. 5 of 2009 read together with
paragraph 14 of the first Schedule to, section 57 (1) and 60 (2) of the Economic
and Organized Crime Control Act [CAP. 200 R, E. 2002] as amended by section
16 (a) and 13 (b) of the Written Laws (Miscellaneous Amendments) Act No. 3
of 2016.

It is' the prosecution side’s case that on the 15% day.ef May, 2020 at

the first count hence convicted him of that very count whereas he was
sentencea to serve a term in prison of twenty (20) years.

Aggrieved by that decision, the appellant constructed six (6) grounds of
appeal which I find best to reproduce hereunder as follows;

1, That, the trial court erred in law, point and fact by convicting and




sentencing the appellant for case which was not proved beyond all
reasonable doubts as required by standard law.

2, That, the trial court erred in law, point and fact by convicting and
sentencing the appellant without cons_idéring that there was no any
independent witness who witnessed the appellant being found with the

said items.

3. That, the trial magistrate misdirected hims
sentencing the appellant relying on th while mis

fore the trial court

prove 's‘a.m'“ something which brings doubts in the eye of the law,
T }a.t_*-'- the trial magistrate erred in law, point and fact by convicting and
sentencing the appellant relying on the prosecution’s evidence while mis
observed that the search was conducted duting the night without
authorized search warrant.

6. That, the trial court total erred in faw, point and fact in convicting and




sentencing the appellant without considering the defence adduced by

the appellant and indeed drew a nullity conviction for the appetlant.

In that, the appellant herein, prays for this court to allow this appeal and

quash the conviction and set aside the sentence imposed on him by the trial

court and that the appellant be set at liberty by being released, from prison.

In the date scheduled for hearing, the appellan

representation while the responderit was represented b

written submissions; and th

The appellant s

appeal as he filed to this col

and sentenced. over the chét.}g__ s which were not proved to the required

argument, he referred this court to section 206 of the Criminal Procedure Act

CAP 20 R.E 2022 and cited the case of Bhatt vs Republic (1957) E.A 332.
He subrmitted further that he was convicted and sentenced while his

defence was not considered as he testified before the court that on that



material night, he saw park rangers entering his house with a muzzle loader
gun and wild animal meat,

He therefore prayed for this court to allow his appeal and quash the
conviction and set aside the sentence imposed on him, furthermore he be
released from prison and be set at libetty as he was not fqund with the listed

items as alleged.

page 41 on 22" line, and therefore Mr. Kabengula prayed for this ground to

be dismissed.
The learned State Attorney submitted further that on the ground that

there was no certificate of seizure upon which his conviction and sentence were



grounded, his side does not join hands with this very ground as according to
court record, the certificate of seizure are tendered in court and admitted as
Exhibit P4 by PW4 and that the trial court's record at page 41 establishes the
same.

In addition to that, Mr. Kabengula submitted that there are plenty of

evidence proving that the muzzle loading gun was seized from him, which

that all witnesses who testified with respect to the recovery of muzzle loading
gun were credible and their testimonies were not shaken. The learned State.
Attorney gave examples of the testimonies from PW3 and PW4 who witnessed

the muzzle loading gun being recovered from the appellant’s room. The learned

state attorney cited the Court of Appeal case in Goodluck Kyando vs



Republic, [2006] TLR 363 which held that every witness is entitled to
credence unless there are good and cogent reasons to the contrary.

In addition to that, Mr, Kabengula submitted that the _ap_péllant as argued
that Faustine s/o Shaban could have been summoned as a witness to the

search, in- which, the learned State Attorney insisted that in proving a criminal

of appeal that, the trial court did consider the defence case and the that the

same 15 exhibited on page 05 of the typed judgement. He added that, while
disposing the first issues at pages 09 to 10 of the typed judgement, the trial
magistrate did consider the appellant’s defence.

Winding up, Mr. Kabengula submitted that the case against the appellant

was proved to the required standard of the law as the evidence adduced on



grounds two to six that PW3 and PW4 were all eye witnesses who witnessed
the muzzle leading gun being recovered from the appellant’s room; and that
even exhibits P4 and P5; all prove that the appellant was possessing a firearm

without a permit. The learned State Attorney, therefore prayed for this ground

too to be dismissed, and in turn, this entire appeal be dismissed as all the

it clear that this court being the first

p into the trial court's shoes and reconsider

Beginning with the 5th ground of appeal as filed by the appellant that,
the trial magistrate erred in law, point and fact by convicting and
sentencing the appellant relying on the prosecution’s evidence while

mis observed that the search was conducted during the night without



authorized search warrant. 1t was the Appellant’s contention that the
search conducted by the arresting officers in company. of the park rangers was
unlawful since the same was conducted during the night without search
warrant. On the other hand, the learned State Attorney for the Respondent
argued that, the circumstances of the incident made it to be conducted at night

hours, and that had the arresting team waited for the search to bé conducted

operation as he was cooperative.,

From the parties’ argument

offence;
(¢c) anything in respect of which there are reasonable grounds to.
believe that it is intended to be used for the purpose of committing

an offence, and the officer is satisfied that any delay would result



in the removal or destruction of that thing or would endanger life
or property, he may search or issue a written authority to any
police. officer under him to search the building, vessel, carriage,
box, receptacie or place as the case may be.

The above provision of the law is read together with paragraph 1 (a),

the residence of Sh:

suggested that th

to conduct search at the residence of the appellant herein, that an informer

has inforimed.th m that the appellant is selling wild meat. It is from this search

that the said firearm, 6 pieces of iron bar, 5 iron balls and purported gun
powder were discovered allegedly being in possession of the appellant.
Meanwhile, during the trial the appellant in his defence did admit that he

did invite people who introduced themselves as police officers and park rangers

10



who were being accompanied by the village executive officer, and they wanted
to search him as they suspected him to possess a wild meat illegally. In his
testimony, he added that the officers entered his house with the said meat and
the muzzle loader gun and that the tortured him so that he admits that they
retrieved the properties from his residence, out of torture he had to admit that

the properties were his, but the truth is, they were planted

From the looks of it, the search was not at all’

PW4 was informed about the appellant’s suspect

one and that is why

residence. It'is fro

night hours, and that had the arresting team waited for the search to be

conducted during the day hours, there were possibilities of the appellant to
temper with the exhibit and nevertheless the appeliant was never prejudiced

by the operation as he was cooperative, M@ N
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PW4 never disclosed to the trial court as to whether his informer had
told him that the suspect is en motion and that any deiay of arresting him
would lead to his disappearance or the suspected wild meat being sold by the
appellant is almost finished that any delay would mean the appellant will not
be found in possession of the said wild meat.

T am of the firm view that the absence of a search warrant inserts doubts

226, shows the seriousries

of it reads: -

(c) Under no circumstances may police officer enter private
premises unless they either hold a warrant or are empowered to

enter under specific authority contained in the various laws of

Tanzania. %@-‘ ,
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