IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(DAR-ES-SALAAM DISTRICT REGISTRY)
AT DAR-ES-SALAAM
MISCELLANEOUS CIVIL APPLICATION NO. 391 OF 2022

SIMBA MTOTO TRANSPORT ...iuusiensnnsasssnsessanssnassssnassnssssansssassesnsnnns APPLICANT
VERSUS

SAID MWALUWALA ....c.octiimimaresninnnssersssinssassersisasssssesnsensissss 1st RESPONDENT

MARAMBO A. MARAMBO (As administrator of the estate of

SHIJA ZAKARIA) ..cooveiriiiranssiimenssrasssssssnsarasssssssnsssasssssssnassnse 2"d RESPONDENT

(Originating from Civil Case No. 2 of 2008 Resident Magistrates’ Court of Coast Region

at Kibaha)
RULING

Date: 28/03 & 08/05/2023
NKWABI, J.:

Before this Court, the applicant is asking to be availed with the following

orders as follows:

1. Extension of time limited by law and allow the applicant to file an
application for revision out of time save for the powers vested to the
Court to intervene suo motu.

2. Sequel to prayer (1) above, this Court be pleased to call for the
records, proceedings, judgment and decree of the Resident
Magistrates’ Court of Kibaha at Kibaha in Civil Case No. 2 of 2008 so
as to ascertain its legality, correctness, propriety and or otherwise of

the proceedings, judgment and decree.



3. Declaration that the proceedings, judgment and decree of the trial
court in respect of Civil Case No. 2 of 2008 to be illegal, unlawful and
improper in law on reason more stated and particularized in the
affidavit attached and proceed to set them aside.

4. Costs be provided for; and

5. Any other order(s) and/or relief(s) as the honourable Court may deem

just and fit to grant.

The application is brought under the provisions of section 14(1) of the Law
of Limitation Act Cap 89 R.E. 2019; Section 44(1) and (2) of the Magistrates’
Courts Act, Cap 11 R.E. 2019 and Section 71 (1) (a), (c) & (3) Of the Civil
Procedure Code, Cap 33 R.E. 2019 and any other enabling provisions of the
law.

The 2™ respondent filed a counter-affidavit, along with it he raised a
preliminary objection on two points of legal objection which are:

1. The applicant’s application is not tenable since there is no avenue for the

applicant to file an application for revision.

2. The applicant’s application is bad in law for being omnibus application.

The preliminary objection be argued by way of written submissions. Mr.

Tumaini Mgonja, learned counsel for the 2"respondent argued the
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already an alternative remedy provided by law, like in the
matter at hand, the applicant cannot properly move the
Court to use its revisional jurisdiction. In view of the above,
I find that the applicant has failed to advance any reason for
the extension of time let alone good cause for the Court to
exercise Jts discretion. Accordingly, the application is

dismissed with costs for lacking merit.”

The case of Dangote Industries Ltd Tanzania v. Warnercom (T)
Limited, Civil Appeal No. 13 of 2021 CAT (unreported) where it was held
that:

"In our considered opinion therefore, the provision of section

70(2) of the CPC clearly and unambiguously provides for an

automatic right to appeal against an ex-parte judgment ...

the right to appeal against an ex-parte decree is automatic

and does not depend upon there being a prior proceeding

to set aside the ex-parte judgment.”
The counsel for the 2™ respondent rested his submission on the 1% point of
objection by stating that the application at hand is rendered nugatory hence

incompetent.
























