THE UNITED REPUBLIC OF TANZANIA

JUDICIARY

IN THE HIGH COURT OF TANZANIA

MOROGORO DISTRICT REGISTRY

AT MOROGORO
MISC. CIVIL APPLICATION NO. 12 OF 2022
(Originating from Civil Case number 7 of 2021, District Co;/rt of Morogoro)

TUMSIFU ABINAEL MBOGELA.........coovvurenrnnnsas T 15T APPLICANT

AYOUB ABINAEL MBOGELA .........ioviinernnenes T 2ND APPLICANT
VERSUS

JOHN EDV\(ARD KOMBA ............... P S— AL RESPONDE“NT

VALENTINiA éENEDICT NDOMONDO .....coscrsmmmmnnnnsnnnnns .. 2ND RESPONDENT 4

| RULING

Date of last order: 30/03/2023
Date of ruling: 28/04/2023

MALATA, J
The applicants herein are seeking for extension of time within-which to
appeal against the decision of the District Court in Civil case no. 7 of 2021

out of timie. The application is preferred under section 14(1) of the Law
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of Limitati1on Act, Cap. 89 R.E.2019 and is supported by an affidavit sworn

1
jointly by both applicants.

When theapplication came for hearing, the Applicants were represented
by Mr. JO\;/in Manyama learned Advocate whereas the respondents were

representciad by Mr. Godfrey Mwasoko learned counsel.

To start fwith Mr. Manyama prayed the affidavit in suppbrt of:u'~t:".|"1e

1 :
application be made part of his substantive submission of the application.
|

He submi&ed that, the position of the law is that extension of time is
granted 'a:‘t the court’s discretion upon sufficient reasons being given.

Courts ha\f/e established factors to be considered in the determination in

1

such kind |of application.
|
1

To supporit his submission, he cited the case of Lyamuya Construction
| , A

Ltd vs. The Board of Registered Trustees of Young Women
|

Christiahi Association of Tanzania, Civil Appeal no. 2 of 2010atpage
10. As-‘pe?ir the applicants’ affidavit there are two reasons for delay, one,
is a delayﬁ to get a copy of judgement and two, is illegalities |n the
judgement, he submitted. Parégraphs 5, 6 and 7 of the affidavits indicated
that the failure to appeal within time was due to delay in obtaining 'é copy
of the judgement despite requesting the same timely, reference was made

to annexture MG2 and MG3, he submitted.
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Furthermore, he submitted that, the applicants received the _cop,,y_,;:_‘of

judgemenit on 27/01/2023 and that they did not appeal within a time as

they had ﬁo comply with Order XXXIX rule 1 of the Civil Procedure Code,
Cap 33 RE which requires the memorandum of appeal be accompanied

|
with copygof the Judgement/ decree appealed from.

i

At the timie the applicants received a copy of judgement time withir which
to appeal jha‘d already lapsed since 11/10/2022, thence this applicatio for
éxtens"i'c’)n,i he stressed. The applicants were required to have lodged thie
appeal wi’fchin ninety (90) days from the date of decision but in vain'for

want of cépy of judgement.

Upon discé)véry that time has lapsed the applicants spent twelve (12) days

to breparéthis application for extension of time. Mr. Manyahié'éiféa'fﬁé

case of D%a'mian Watson Bijinja Vs. Innocent Sangano’,'Mié‘éi‘3-§C'i§;i'I

'A-‘ppli'catioin ho. 30 of 2021 at page 10 of the ruling where thecourt

considereg twelve (12) days to be a reasonable time to prepare
|

application, the decision echoes similar circumstance, he submitted. He

rested thé first ground for extension of time.

émeiftiri on the second limb on illegality, Mr Manyama submitted that
this reason is reflected in paragraph 10 of the affidavit. Tllegality st ib'é.

apparent on the face of record. In the present case the illegality is-on the
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misapplicaition of the principle of vicarious liability. He thus ﬁnali'sed,—b_y
stating.tha%ut, the factors to be considered have been met squarely with
what Was§f stated in Lyamuya’s case. As such, submitted th‘af; ‘the
applicatiorgl qualify as the delay is not inordinate and the applicant‘rsi.:has
shown diIi{gence in handling the case as evidenced by annexture MG2 and

MG3 and |%>rayed for the application to be granted.

] :
Replying ih opposition of the application, Mr. Mwansoko submitted that;
the reasons adduced are insufficient to warrant this court extend ‘time:
Extensibni of time is granted discretionary by the court' upon “beifig

| -

satisfied by the reasons shown as stated by in Lyamuya’s case.- On-top of
that he arjgued that in the case of Attorney General vs. Emmanuel
Marangaikisi and others, Civil Application no. 138 of 2019-depict

as to whaﬁ, should constitutes good cause.

|
|
|

He suBmiﬁted that, in the present case no 7 of 2021 was scheduled- for
|

judgement on 4/7/2022 however was delivered on 11/7/2022 in the
!

absence of the applicants. On 29/08/2022 when the applicants wrote-a
letter reqtijesting for the copy of judgement it was eighteen (18)days
already laé)sed. The applicants did not explain how he spend the ‘eigﬁ‘teén
(18) days? before writing a letter dated 29/07/2022. To _cement,lﬁivé

submissiorgi, he cited the case of Rose Monica Ongara vs. Azania Bank
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Limited, iCiviI Appeal no. 10 of 2022 at page 7 of the 'judgeme,ﬁt',’ he
submittedithat it is more than six months from the date of the judgéméﬁ't
the appliciants failed to file anything. The judgement purported to’ have
been issuéd by the court is not certified that it was issued to the applicants

on 27/01/2023.
Further, t%here is no letter from the court communicated to the applicants

that the juidgement was ready for collection and that the applicants :'Féall'il

é6llectéd"cfh'e judgement on the said date. T AgE

3

Asto illégality as ground for extension of time, Mr Mwans.ok(:)":réféﬁr;‘réa to
the case of Charles Richard Kombe vs. Kinondoni Municipal

Council, Civil Reference no. 13 of 2019 where it was held that issue ‘of

illegality in the extension of time should only base on those to'u"c':hiritg

jUFisdittidr%I, right to be heard or time barred. As such, he shbhﬁittéd that,
| _

issue of __illef:ga,lity is therefore a non-starter. The point of law must beclear
and apparient on the face of record. In closing his submissioh, he stated

that, the application lacks merit and prayed for the court to dismiss the
a'pplicatior;l.
|

|
By way of rejoinder Mr. Manyama reiterated his submission in chlef

Further stated that, the applicant failed to account for elghteen (18) days
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i

from the c;iate of delivery of judgement is uncalled fer as the applicant is

only required to account for the delayed days not otherwise.
He finally brayed for an application to be granted as sought.

Having co:nsidered the rival submissions by both counsels for the parties,
the only issue calling for my determination is whether the appllcants have

been able to advance good cause to warrant extension of tlme

f

Itisa wel]-established principle of the law that, extension of time is only
granted u!pon good cause being shown. Section 14(1) of the Law of
L|m|tat|on}Act Cap. 89 R.E. 2019 gives dlscretlonary powers to the Court

to extend t|me upon sufficient or good-cause.

As there is no universal definition of the term sufficient or good cause, the

|
existence o 1 or otherwrse of the good cause, courts have been established

numerousgfactors to be considered.

These iné:lude, the lengthy of delay (whether the. de.llay IS
inordinate?); whether the applicant has accounted for all the period of
delay, whiether the applicant has demonstrated diligence and ‘not
apathy, é1eg|igence or sloppiness in prosecution of the'action; and
existence of a point of law of sufﬁcient importance such .as-the.

ilegality| of the decision sought to be challenged (See Lyamuya
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Construcztion Company Limited Vs Board of Registered Trustees
of Youné Women's Christian Association of Tanzania (supfa),
Zahara Kavindi and Another v Juma Swalehe & Others, Ci\iilﬁ

Applicatifon no. 4/5 of 2017 (CAT at Mwanza) (uhreported).

1
|
|
|

In the inétant application the judgment sought to be challenged was
dellvered on 11/07/2022 whereas this appllcatlon was lodged 13/02/2023

Being a delay of almost seven months.

" As stated above the delay is for a period of seven months counted frene
11/07/2022 when the impugned decision was delivered to 13/02/2023
when thlsiappllcatlon was filed. In my settled view, this is an inordinate
|

delay unless good cause is given. The applicants gave two r'easeﬁs as
ground for delay. These are; one, that the delay was due none dellvery
of a copy | of the judgment to the applicants timely and &wo, is |IlegaI|ty
on part oféthe impugned decision.

Regarding the first ground for delay, the impugned decision was delivered
on 11/07/?2022. The applicants averred that, on different dates, ‘they
wrote Ieuers to the court requesting to be supplied with the--copy—ef

Judgement The dates are; 14/09/2022 6/10/2022 and 31/10/2022-

appendedito the application as MG2 and MG3.
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|
Further, in the affidavit the applicants stated that, they were supplligd, with

the copy é)f judgment and decree on 23/01/2023. However, there was no
evidence appended to affidavit vsubstantiating the fact that,’theywe‘re;
indeed supplied with the decision on respective date. Such evidence was
crucial givien the fact that, the impugned judgment indicates that,-it was
signed anid stamped on 11/07/2022. _Applicants were expected to prqduce

evidence ’fchat the decision was supplied to them on 23/01/2023. Further;
|

~ there was; no letter from the court to the applicants that judgement was

ready for }collected and they did so on the said date. The absence of such
vital evidefance, withholding such piece of evidence by the applicants did
really depgrive the court and respondents to ascertain and consider that
the delay was with sufficient or good cause relying on the same. |

In absence of concrete evidence to support such vital fact, in my' view,

denied both the court and respondents right to know when really the

applicants were supplied with copy of judgement as there was no letter

from court addressed to the applicants that the judgment was ready and
; :
collected bn the stated date. Consequently, ground one for delay Iac_ks

merits.

i
i
1

Turning té the second ground of illegality, in paragraph 10, the applicants

I

stated -thét, the judgemént in Civil case no. 7 of 2021 is married with

illegality on the face whereby the trial court misapplied the principles of
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vicarious liability against the 2™ defendant. Illegality being among the
factors to be considered in application for extension of time has been
discussed {in plethora of authorities; see the case of The Principal
Secretaryf, Ministry of Defence and National Service v. Devram
Valambhija [1992] T.L.R. 387, Arunaben Chaggan Mistry vs.
Naushad 'and others, Civil Application no. 6 of 2006 CAT. at Arusha

!
|
(unreporte:d) Lyamuya Construction Company Limited (supra).

In the caée of The Principal Secretary, Ministry of Defence and
National Service v. Devram Valambhia (supra) it was stated;

The Cf‘ourt... emphasizéd that such point of law, must be that

of sujifﬁcient importance and I would add that it must also

be apparent on the face of the record, such as the question

of ju%isdiction; not one that would be discovered by a long-

dra u(n argument or process.
Similarly, |n the case of Arunaben Chaggan Mistry (supra) the court
emphasiséd the ground of illegality must be such a point of law that is of

!
sufficient [importance and apparent on the face of record such as the

|
question of jurisdiction.
In my viefw and based on the long-standing authorities of this court and

court of abpeal, for illegality to be good cause, thence, be accommodated,
] :

{
0
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1 \
‘ |

it must be; éne, apparent and two, the ones touching jurisdiction, time

limit, res jud.'icata, locus standi and denial of right to be heard.

This is alsoif echoed by the decision in the case of Charles Richard
Kombe (sufpra), where the court of appeal after defining the word
illegality canjwe to the conclusion as I hereby quote;
From t/;e above decisions, it is our conclusion that for a decision
lo be cj?ttacked on ground of illegality, one has to successfully
argue Lj‘hat the court acted illegally for want of jurisdiction,
or for Edenial of right to be heard or that the matter was
time éarred.
In view théreof, this ground of illegality do not qualify to be good cause
for extensi(;)n of time based on the above legal principles. I thus reject it.

In the upslﬁot, I find the application devoid of merits for want of sufficient

or good cafuse. Consequently, I hereby dismiss it with costs.

IT IS SO ORDERED.

28/04/2022
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