IN THE HIGH COURT OF TANZANIA
SUMBAWANGA DISTRICT REGISTRY
AT SUMBAWANGA
MISCELLANEQUS CIVIL APPLICATION NO. 1 OF 2023

(Originating from the decision of the trial court of Mpana’a District at Mpanda in

ELIZABETH NELSON.................%*;

@;ﬁ«; 2
extens;an of tlﬂ'l&WlthlI‘l&Wthh to appeal out of time against the ex parte

Judgment mf«thga t_;; ial court of Mpanda (the trial court) in Probate and

Administration CauSe No. 21 of 2022 which was delivered on

04.10.2022,

The application is made by way of Chamber summons under section
14(1) of the Law of Limitation Act, 1971 (CAP 89 R.E. 2019) and is

supported by an Affidavit duly sworn by one Jonester Rwabigendela.
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Through her application the applicant also prays for costs of this

application and any other relief this court wilt deem fit and just to grant.

Upon filing of the said application, the respondent raised a Preliminary
objection against the said application which, as a matter of procedure
led to stay of the applicant’s application pending determination of such

preliminary objection; hence this ruling.
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Tidaviticontains hearsay statements..
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%; affidayit contains words which impeach court
d and court process

2. That, the application is incompetent for being brought against a
party who was not a party in the decision which is sought to be

challenged i.e. Elizabeth Nelson.



3. That, the application is not maintainable because the prayers
sought in the chamber summons are not supported by the prayers
sought in the affidavit.

4, That, the application is incompetent for being preferred under
incorrect enabling law.

5. That, the application has been belatedly fi Ieﬁ%%% it is overtaken by

SO

verification clause_.,,n aé‘_»

Prmcm Secretary Mlmstry of Defence and Another [2019] TLR
"%M =
243 (CA).

He also submitted that in the present application at paragraph 11 of the
affidavit the deponent has verified that the same is within her
knowledge, but reading the particular paragraph it is plain that the same

was not within her knowledge because the application was drawn and



lodged by her counsel, hence in no way she could .understand such
disposition, that is how much time it took her counsel to prepare the
application, and also the residence of her counsel be in her knowledge

which make the applicant’s verification clause fatal.

Mr. Lawrence also submitted that the applicant has also deponed legal

.

matters in paragraphs 8(i), 8(ii) and 8(|u) of her afﬁ davit which matters

'?‘A‘:‘:e, :

k Wy :
Sumbawanga(éinteported).

The said counsel also faulted the applicant for violating Order VI, Rule
15(2) of The Civil Procedure Code, CAP 33 R.E 2019(the CPC) which
requires a person who verifies a pleading to do so with reference to

numbered paragraphs, as it is generally known as that affidavit is part of



pleading, hence, the applicant being the deponerit ought to. observe the
mandatory requirement of verification governing pleadings including
affidavits.

Mr. Lawrence pointed out that there is another anomaly on the adverse

party which is that the verification clause shows that the affidavit has

been verified by another person that is Jonest_er ﬁﬁ,igendela while

Talking about the second sub%cuﬁ% o

R
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requ:re ent u a-der sectlon 8 of the Notaries

& v;‘é_‘.s;

signed the same at Dar es Salaam on 31.01.2023 and sworn before the

commissioner for oaths on unstated date at Dar es Salaam which is
quite wrong and contrary to the requirement of the law as stated in the
case of DPP vs Dodoli Kapufi and Another, Criminal Application No.

11 of 2008, CAT at Dar es Salaam (unreported).



Mr. Lawrence also indicated that there is another confusion of names
between the applicant, the one who took oath and the person who
sworn before the Commissioner for Oaths. He said the applicant is calied
Jonester Traseas Rwabigendela@Jonester Jones, but the one who
took oath is called Jonester Traseas Rwabigendela which names
seems to have been used interchangeably hence ajng the validity of

the jurat of attestation.
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Arguing on the sub point that the aff d%ﬁ@contaﬁs,,

Lawrence submitted that the vaﬁ’ da\nt" ‘cont ks
prayers in paragraphs, 7§ Tifeia® -so‘%ethihg” hichl not allowed as per
the case of Uganda vs. C‘omm:ssmner?fgﬁr Prnsons Exparte Matovu

1966(EA) 514a_;dathef%%a§e%Barrf'to Hauliers [T] Ltd vs Tata

S uﬁ“ ,*-" %
20225@*’?&[11%3“ ( fl%ported)
< @

As for %h%fouﬂh sb point that ‘the affidavit is hearsay, Mr. Lawrence

submitted that'u

er paragraphs 2,3,4,8(i),8(ii),8(ii),9,10,11 and 12 the
deponent(applicant) seems to have narrated the hearsay story instead
of deponing herself as if there are two persons, the deponent and the
a_ppl’icant which makes the affidavit to be a hearsay contrary to the b

direction of the court in Alex Dotto Massaba vs AG and Three



Others [2020] 1 T.L.R 352(HC) where it was held that affidavit should

not contain hearsay statements,

Submitting on the fifth and last sub peint the counsel for the respondent
stated that on paragraph 8(i) of the affidavit the applicant has

condemned the trial court that it was in deflance with the ruling of the

High Court of Tanzania at Temeke dated 10.06_.2_02_ ,
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'vio ation of the
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Ntﬂyaballwe Mengi
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settled law as stated in the caSg, of ¢ cqell e%;;

and 2 Others vs Abdﬁ.“ I Regmaid e i and 5 Others, Civil

02 lﬁfiATa‘*at %ﬁaﬁes Salaam(unreported), that

Tanzania Natlonal Parks (TANAPA), Civil Appeal No. 114 of 2016

CAT at Dar es Salaam(unreported) where intel alia, it was stressed that,
"..We further say, that unless a proper procedure has been followed to

change or alter a name, no change of patty’s name should occur”



He also invited this court to make reference to the case of Salim Amour
Diwani vs Vice Chancellor Nelson Mandela African Institution of Science
and Technology and Another, Civil Application No, 116/01 of 2021 CAT
(unreported) where it was held, intel alia, that "..parties in the
proceedings should at any given time appear as they did in the previous

proceedings, unless there is a reason for not obsefé%gg that.”

administration and who is the . pp'

the decision of the trial cBrt: |n ‘Was Ellzabe elson Ngaiza and

: P
not Elizabeth Nelson wsﬂo is theb h|rd Di

% %’W and not recognized in the
d"f?‘”gsant Ex parte Judgment, hence making
orders agams’t%tha ' _'|rd pa% W[|| only bring confusion because the
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changing tha';he- of the party from Elizabeth Nelson Ngaiza to
Elizabeth Nelson without order of the court is fatal as it was stated in
the case of Inter-Consult Limited vs Mrs Nora Kasanga and

Another [2019] 1 T.L.R 362.



Submitting on the third point of objection the learned counsel stated
that it is a trite law that all applications must be made by chamber
summons and supported by an affidavit as per Order XLIII, Rule 2 of the
CPC. He further submitted that there is a confusion in the applicant’s
application because while he seems to impugn the decision of the trial

court, at the top of the application the applimnt..sg%,

s to show that his

- 4E

application originates from the Probate and A""_s"lnlstratto; Causteo 21

When submlttmon the fourth point of objection the learned counsel

stated that under section 72(1)_(-_2)-of' the Probate and Administration of
Estates Act, CAP 352 R.E. 2019 it is stated that all applications for

appeal and Revision shall use Civil Procedure Code, He clarified that



under the CPC there is specific section that governs applications for
-extension of time, which is section 93 of the CPC.

He argued that the applicant’s act of using section 14(1) of the Law of
Limitation Act, CAP 89 R.E. 2019 while there is a specific law governing
circumstances is fatal and the same renders the application

mcompetent To balster his submission on that pm%fs IS le'a'rne_d counsel

cited the case of Leonard Magesa vs M/ S@lam@&[T] L X

‘.\, o
B c

No. 117 of 2014 CAT[T] at Mwanza (t%%‘eported) iherea;gtawas stated

a?‘%’?
y:‘f

rant the%pra ye S, ought by the applicant for

‘5%\})‘%&4{)

Talking aboutfth g@“gfth greu%stLaWrence submitted that it is a trite

law as ob_ewedan

L @,M o i
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No, 1;% of 202- T4 %rusha (unreported) that once the probate file is

closed an;i the mventory is filed, the court becomes functus officio; the

o
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other reme re‘f'”’ -avaliable- for the person aggrieved with the
administration or distribution of the properties-are such as instituting a

separate civil case against the administrator in his personal capacity.

To him, the applicant was duty bound to resort to those remedies and

not to file the instant application before this Honourable court due to the
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fact that the probate file in the trial court has already been closed. In
winding up, the learned counsel submitted that all the anomalies
complained of by the respondent cannot be salvaged by the principle of
overridin_g objective as the same goes to the root of the matter in line

with the decision of the District Executive Director Kilwa District

Council vs Bogeta Engineering Ltd[2019] 1 m%} 271 which held

that, “the overriding objective principle canno{%;enapplte‘gblmdlyﬁagamst

i a.ig. o5

ch{ef 3/ praytg for all points of

48
apphg%pt, categ%%%lg% opposed all the preliminary points raised and
a‘rgued' {xthe coupsel for the applicant for lack of merit, and urged this

P

R
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court to overruleit & same with costs and allow the applicant to amend
some parts of her affidavit which, -according to him are curable under
the principle of overriding objective introduced by the Written Laws

(Miscellaneous Amendments) Act No. 3 of 2018.
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He clarified that the verification clause is not defective because the
applicant instructed her advocate to prepare documents o 19.01.2023
and on 31% January, 2023 she signed the document, hence she has
knowledge about the time used to prepare the said documents. Also,
what deponed under paragraphs 8(i)(ii)(iii) is based on her knowledge
because first she is the beneficiary and she did nd%give_ her consent for

S,

the filing of probate cause and second is wa‘s.pa in the

ruling of the High Court of Tanzania at T%mgke d'ed '. -

. t, has not deponed

""“‘(1)(.))(1:

legal matters in paragra%
to state the point of illegglw whicﬁ?as_ allewed by the law hence the case

;;%qf He%aﬁ dawt what she did was

ﬁ' cited by the applicant’s learned

Ie in
P &g@% e%*»__ i“l‘i
facts;deponed%are %’i‘mthe applicant’s knowledge, hence the verification is

Regarding éﬁe."?if;éged anomaly that the applicant omitted to verify sub

%‘Q@sense that in the instant application the

paragraphs, Mr. Budodi pointed out that the same is curable under the
principle of overriding objective and the court has discretional power to
grant the applicant leave to amend the defective as was stated in the

case of Sanyou Service Station Ltd vs BP Tanzania Ltd (Now
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Puma Energy (T) Ltd), Civil Application No. 185 of 2018 where the

Court of Appeal held that,

"...the Court’s powers to grant leave to a deponent
to amend a defective affidavit, are discretionary
and wide enough to cover a situation where a point

| @
of preliminary objection has been rafsed@@g even

B ) 3 ;
enchis by the applicant upon being

ey th&Court i

%

Ramdh's'g%x;ﬁ;d Q,ﬁester Traseas Rwagibendela@lonester Jones
(supra) are distinguishable since both of them are not binding to this
court but the case of Sanyou Service Station Ltd and Ramadhan

Mikidadi (supra) are binding to this court.
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The learned counsel also submitted that the deponent has not violated
Order VI, Rule 15(2) of the CPC because the said provision is applicable
to pleadings defined under Order VI, Rule 1 of the CPC and affidavit is
not among the pleadings, hence Order VI, Rule 15(2) of the CPC is not

applicable on affidavit.

Also, the applicant’s counsel submitted that it is no%%ge that the jurat of

the prlnmple' _ emdlng objective per section 3A (1)(2) of the CPC and
the cited case of Joseph Magombi vs Tanzania National
Parks(supra).

He- also submitted that the affidavit does not contain hearsay because
the applicant is the one who sworn in the affidavit and that the issue of



grammar is minor which is curable under the principle of overriding
objective. Mr. Budodi also submitted that the applicant’s affidavit does
not contain words which impeach court record and court process
because what the applicant stated therein is that the court did not follow

the direction of the High Court of Tanzania at Temeke which is a point of

itlegality and is allowed in law.

&@.j--. Es:
Coming to the second point of prelimin*é‘;' “obj ectlon.Mr.sgs‘Budod:

remedy for a party w}lg,%@g%%sesf
amendment of the @goc%edingsgﬁs?@ t.,.\_

: =
S,

.»tha IS, curable under the principle of overriding
Ly @% j&%% princip

affidavit showsthat this application is from Probate and Administration

Cause No, 21 of 2022, Mpanda District Court, hence there is not mixture

of prayers in the chamber summons and in the affidavit.

He concluded that like the previous points, the third point has no merit

and the case of Daniel Marwa (supra) is distinguishable in the sense
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that in that case the prayers in the chamber summons were confusing
while in the instant application the prayers in the chamber summons are

clear.
Submitting in relation to the fourth point, the applicant's counsel stated
that the applicant cited a proper enabling provision of the law. in her

Chamber surmmons which is section 14(1) of the %%yf Limitation Act

hgd’%

therefore section 93 of "»-CPC ca .

He forttﬁed h St&ﬂ%g;b\( c it

«_Clwl Appeal No. 15 of 2002, HC(T) at Dar es

"Sectfon 93 cannot be used to extend time limited
by law but can only be used to extend periods
fixed by the court in its judicial capacity and not in

its rule making capacity”
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On the fifth ground Mr. Budodi submitted that the counsel for the
respondent has misunderstood the principle of functus officio because
once the inventory has been filed the court which becomes functus
officio is the court in which the inventory was filed and not the High

Court.

He also submitted that this is an application for ex{t%%n%s% of time hence
it cannot be said to be functus officio and t]'[j‘j-' case ofxgaada

{f{\t?"';; 5
(supra) is distinguishable to the case

@;@g«
appeal which the present apphcatlon*deal's; VIR

Rashld

insta l"‘t-case du @40.

case. He re'erred the case of District Executive Director Kilwa

District Council vs Bogeta Engineering Ltd [2019] 1 T.L.R, 271 on

that point.

He also submitted that a supplementary affidavit can only be filed where

there is proper existing affidavit as per the recent case of Registered
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Trustees of St. Anita Greenland Schools and 6 others vs Azania
Bank Limited, Civil Application No. 168/16 of 2020 CAT at Dar es

Salaam.

‘The above being the rival submissions of the counsel for both parties in
the present application, the issue to be determined by this case is

whether or not the preliminary objection raised by‘@ﬂ]_g. counsel for the

| _tha%the “samiis intended

%

:aflbr?? ith costs It is obvious that should

%‘;;,,?‘

-3 %
that prayerwbe grantéﬁg’lé‘;;_' thi \%court the applicant will have no room to

~‘.'-

the hlgher

This is because it is a trite law that a preliminary objection raises.a point
of law which if upheld, disposes of the suit and saves the time of the
court and of the parties by not going into the merits of ‘the application

as the point of law disposes of the matter summarily (See the case of

i8



Eusto Ntagalinda vs Tanzania Fish Process Ltd, Civil Case No. 08
of 2011 (unreported).
However, due to the reasons which I am going to provide shortly in this

ruling, I think that this is not a proper case to choose the way which the

counsel for the respondent’s counsel has suggested.

It is the submission of the respondent’s counsel'_

application is not maintainable for b%gng spr%ed

The law on prelim'inary objection is well setiled that the same should

only raise a point of law which, if upheld, will dispose of the matter
summarily. If a preliminary objection contains a mixture of points of law

and fact which require proof then it cannot be sustained.
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This court’s fortification is premised in the celebrated case of Mukisa
Biscuit Manufacturing Company Ltd vs West End Distributors
Ltd (1969) EA 696 which was cited with approval in various cases in our
legal system including the case of Eusto Ntagalinda vs Tanzania
Fish Process Ltd(supra), Cotwu (T) Ottu Union and Another vs

Iddi Simba And 7 Others, Civil Application N6:.40 of 2000, The

National Bureau de Change Ltd vs Tanga\%? ka Ch“géé_'__ 'Sto;ges Ltd

i ik
.4'-‘\ ‘b’

2 mtel alia, at page 696 that,

Also, in the case of Cotwu (T) Ottu Union and Another vs Iddi
Simba And 7 Others (supra) the Court of Appeal of Tanzania stated
that "A preliminary objection is in the nature of what used to be

demurrer, It rises a pure point of law which js argued on assumption

20



that all facts pleaded by the other side are correct. It cannot be raised
if a fact has to be ascertained or if what is sought is the exercise of

Jjurisdiction” [Emphasis added].

In elaborating more on the meaning and qualification of a preliminary

objection, the Court of Appeal of Tanzania in the case of Ibrahim

‘{_‘\

Abdallah (the Administrator of the Estate %?g‘if%the late Hamis

Mwalimu) vs Selemani Hamisi (The Adm:‘m

.

strator of thq state

Arusha (unreported) stated that, “It'_' Sett

“f%v

counsel_fol
é’}t\.}‘r -v.l. e

s

from rat5|ng"p0|nts of law like hearsay statements, the preliminary
objection raised by the respondent’s counsel contains some facts which
require proof either by affidavit or oral evidence.

For example, the fact that the application has been brought against a

wrong party and the fact that the same has been overtaken by events
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because the probate file has already been closed in the trial court, need

to be proved by way of documentary or oral evidence.

In my view the above feasons suffice to dismiss the said Preliminary
objection for failure to pass the tests indicated in Mukisa’s Biscuit’s
case. However, I have noted that there is a prayer by the counsel for the

applicant that the applicant be granted Ieave to%fend. some defects

occasioned in her affidavit like the use of name9 int

o b W G
the omission to verify sub paragraphs in heraﬁ" da o

Reading between lines the above provisions of the law as well as the

cited case, it appears to me that such authorities go hand in hand with
the provisions of Article 107(2)(e) of the Constitution of the United
Republic of Tanzania, CAP 2 R.E. 2002 which provides that, "In
delivering decisions in matters of civil and criminal nature in accordance
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