IN THE HIGH OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
PC CIVIL APPEAL CASE No. 07 OF 2022

(Originating from the District Court of Mpanda in Civil A ppeal No.15 of 2022 which Originated from
Mpanda Urban Primary Court in Misc. Civil Application No. 01 of 2022)

FRANK HANJA......ovcuiuminsnnesenmnsnsancnses S +-sAPPELLANT
VERSUS
VICTORIA ERNEST......coc. e reseermrsapssessinss: RESPONDENT

JUDGMENT

06/06/2023 & 31/07/2023

MWENEMPAZI, J.:

The parties herein are siblings ofthe same father but from
different wombs. Wereasthe respondent had successfully filed an

a.ht"'aft'he Urban Primary Court of Mpanda

which hadten ooms in it. The appellant was not satisfied by the

'deé_i_fs.ion of the trial court and thereafter appealed to the District Court of

M'pa'_‘nda"'1hf.-;'f-wh_lch the appeal was dismissed with costs, hence this appeal

to this court.
As the appellant seeks to turn the decision in his favour, he filed a
petition of appeal which consisted of three (3) grounds which. are as

reproduced hereunder;



1. That, the first appellate court erred in law by failing to determine
all grounds of appeal raised by the appellant.

2. That, the first appellate court misdirected itself by failin‘g to
determine the issue of functus officio as raised by the appellant in
the first ground of appeal.

3. That, the first appeilate court erred in fact and law by raising new
issues which were not raised by the appellant in the grounds of

appeal.

In that, the appellant pray or thrs __ourt to allow this appeal and

quash the decisions of both‘--lo_..Wer cou rts and set them aside, and the

costs of this appeal be borne by ’chjE  respons ent and any other relief this

court deems fit and proper to:=-grant =

ESsenti’al'Iy} the re‘_spo"h_der]_t refuted the grounds of appeal paraded

in -discO.E}’FenF theﬁndlngsof the decision of both lower courts, At the
hearmg of th ____:_:appeal the appellant enjoyed the legal services of Ms,
'Sekela Amuhké ‘meanwhile the respondent had no legal representation.
However_, thls court found it prudent for both parties to battle out this

appeal by way of written submissions, and both parties adhered to the

order and complied to the scheduling effectively.



Ms. Amulike for the appellant submitted first that, she will submit
on the 2™ ground first and then followed by-the 3™ ground and finish up
on the 1% ground. In doing so she started off that, it is the trite law that
the court will be rendered functus officio when it disposes of a case or
matter by a verdict of not guilty or by-passing sentence or by making
some orders finally disposing of the case, She r‘eferreclﬂ this Court to the
case of Karori Chogoro vs Waxtihache Mereﬁéd, ‘Civil Appeal No.

164 OF 2018 in which the Court of A_p‘peél';'sitting at Mwanza, at page

8-9 cited with approval the principle Ia own by the earnest Court of

Appeal for Eastern Africa in __Kamuﬁ_di_ vs Republic (1973) EA 540
where it was stated: | |
“Further'que;sf?én arfses, when does a magfs_trafe's court

become functus officio and we agree with the reasoning in

e&order case that this can only be

._L_;r't disposes of a case by a verdict of not

guilty or bypassing sentence or making some other orders

finally disposing of the case.”

She then added by stating that, similar views were pronounced by

the Court of Appea! and she cited the case of Scolastica Benedict vs

Martin Benedict 19’93"TLR_ 1, in which the Court of Appeal discussed



in detail when the primary court becomes: firnctus officio, in a case

and she-quoted the holding as hereunder that;

“As a general rile, a primary court, like all other ¢ourts,
has no jurisdiction to overturn or set aside its own
decisions as it becornes functus officio after making its

decisions.”

Ms. Amulike proceeded that, the appellant submitted before the
Primary Court as well as the District -.=€0urt that t’hé‘ case at Mpanda
Urban Primary Court was functus off' cm as the Prlmary Court marked

its final order in the Probate catse No 26 of 1995 hence had no power

and jurisdiction to reQ_D.En_-_-_:_ ain a-;-_:_new;.gase- as Miscellaneous Application

which delt with the estate of Ermest Hanja.

Tha'_tl,-"’_t?he éfjpellant wh;le in the Primary Court, he produced a
Primary Court deas:on m Probate Cause no. 26 of 1995, and the court

dld recelve it, "'and in msustlng her argument, Ms. Amulike referred to the

court to page__:_ 18 of the typed proceedings of the Primary Court. She

then added that, the decision in Probate Cause no 26 of 1995 shows
how properties of the late Ernest Hanja, among them being the house in
dispute was distributed to his beneficiaries, and in that, she states that

the Mpanda Urban Court had no other interest in reopening the case



relating to the Estate of the late Ernest Hanja, which was already
distributed by the administrator of estate of the late Ernest Hanja and
approved by the said Court. Whereas, the trial magistrate of the Primary
Court without considering that it was functus officio to entertain the
matter, he pronounced an impuged decision in which the First Appellate
court also blessed it, without determining the same:'a’p_pr_opriately as

raised by the appellant.

Ms. Amulike proceeded even further that at the First Appellate

Court, the appellant submitted that ln.iMlscelIaneous Application No. 01
of 2022 instituted at Mpanda Urban Prrmary Court was functus officio as
the same had already been dlscussed and determlned by the same court
in 1996 vide a Probate Cause No 26 of 1995 and that the judgement of

the said case: was: also avalled in the Prlmary Court.

SmeSS[On by the appellant she added, the First

Appellate court itself agreed with the appellant that the court was
functus o’fficio:_f":referen'ce- being made to page 5 of the Judgement in
which it stated that;

"... the issue is fanctus officio. And what I quoted same as

to further order made by the trial court in 1996, the best



word to use is that here were orders which finally dispose

of the case. Herice the court was functis officio.”

Thereafter, First appellate Court failed to determine properly the
issue of functus officio as raised by the appellant that is why it arrived in
a wrongful judgment which they wish this court to overturn it, and
basing on the above submission and holding into.S'coIastiCa Benedict
case (supra), the learned counsel prays-fgr thi57':-'édu:'i?t-‘-'tf_'c_ﬂ_._-_oveﬁtum the
decision of Mpanda District Court in Civil Appeal No'.. 15 ..ef 2022 as well
as to quash the decision of Mpanda Urban Courtm Miscellaneous Civil

Application No. 01 of 2022. -

Submitting for _the thll‘d grou'ﬁa;-of ab‘p'eal Ms. Amulike submitted

that in our country, natural ]ustlce |s not merely a principle of common

law, it has. become a fundamental constitutional right. She cited Article
13 (6) (a) of the Censtitutlon of the United Republic of Tanzania which
includes the rlght to be heard among attributes of equality before the

IaWQ

In supporting her argument, she referred me to the case of
Kumbwandumi Ndemfoo Ndossi vs Mtei Bus Services Ltd (Civil
Appeal 257 of 2018), where the Court of Appeal at Arusha, at page 6

held that;



"..Basically, cases must be decided on the issues or grounds on
record and if it is desjred by the court to raise other new
issues either founded on the pleadings or arising from the
evidence adduced by witnesses or arguments during the
hearing of the appeal, those new issues should be placed on
record and parties must be given an opportunity to be heard

by the court..”

The learned counsel clarified further that, from our Constitution as

well as the above cited case her -side onc]udes on saying that in

Tanzania, a ‘court cannot raise a new issue swo motto without

according parties their nght to. Submiton the same.

She added thatln t.h:éﬁ‘”case at hand the First Appellate court in
determmlng the appeal 1t raised a new issue and did not accord parties

.. __hear Hohthe sald issue contrary to the law. She referred

me to page 3% _ nd 5 of the Appellate court judgement in which the court
|tself raised an issue suo motto. She added that, at page 5 after the
magistrate agre‘ed to the fact that the trial court was functus officio,

magistrate continued to ask her self that, and Ms. Amulike then quoted;



"Having seen so, the other part to be seen is if it was
improper for the respondent to open the miscellaneous

application regarding the distributed house?"

She did not end there, she added that, without granting parties
their constitutional right to be heard, the Appellate court wrongfully
asked itself and wrongfully answered itself by _affi'rﬁﬁ'i'ng that the
Respondent was right to open such Miscel!aneouéz:A.pp”liCation. and that
the Primary court was correct to make the .";s:a'_id order, contrary to the

law.

However, she conten_d'éd'__thalt.,. it-is the principle in law that, a
probate and adminﬂist_rati'oh court” cannot order distribution or choose
who gets or doesnot getthe lelSIOI'I as the same are duties of an
admlmstrator/executor a[soas stated above in ground no 2, and so she

asnotnght for the court which is functus officio to

concluded t

reé)"pen the case and.determine the same.

In S.Upp'o_rf.of her argument, Ms. Amulike referred this court to the
case of Monica Nyamakare Jigamba vs Mugeta Bwure Bhakome
as Administrator of Estate of Musiba Reni Jigabha, Hawa Salum
Mengele, Civil Application No. 199/01 of 2019, Court of Appeal at

Par es salaam, where the Court held that;



“... probate or leiters of administration court has no power
to determine the beneficiaries and heirs of the deceased,
similarly, it has no power fto distribute the estate of the
deceased. The /.aw has vested that power to grantee of

probate or letters of administration...”

From the above holding of the Court of Appeal the learned
counsel stated that the Primary court was wrong to order the appellant
who is not even an administrator to d|str|bute and glve Respondent two
rooms from the house which was. the.property owned by the late Ernest
Hanja and subject to pr.obate-and admm.lstration case and that, the
District Court as well as Tnal court erred in law to distribute the same
and as per 'section*329_ (c)of the The Magistrate s' Courts Act, Cap 11
R.E 2019 she prayed for- this court to make an order for rejecting

Respondent appli tlonm __th’e";"trial court, as the Trial court does not have

]UrISdICtIOI‘ItE"Et " er_any person whatsoever administrator on how to

dlstrlbute and dl\nde estate of a deceased person.

S‘ubmittin'.g for the first ground of appeal, Ms. Amulike argued that
it is trite law that the Court is enjoined to consider the ground of appeal
presented to it either generally or one after another, and failure to
consider the grounds is fatal to the decision. In support of her

argument, she cited the case of Mwajuma Bakari vs Julita Semgeni

9



& Another (Civil Appeal 71 of 2022) the Court of Appeal at Tanga,

at page 8 held that;

n

.. appeéllate court Is bound to consider the grounds of
appeal presented before it and in so doing, need not
discuss all of them where only a few will be sufficient to
dispose of the appea/ but it is bound to address and
resolve the complaints of the appellant either separately or

Jointly depending on the circumstance of each appeal...”

Coming to the case at han'd?" MsAmuhke e'.u_.bmi.tted. that at the
first Appellate court, there were four grounds of appeal, as seen in his
petition of appeal, but Wlthout any }UStIf ed reasons the First Appellant
court failed to discuss the 2 others grounds which must relate to the
evidence, and only delt W[th the issue of functus officio and thereafter
ralsed a. new'_.ground ‘of: appeal She referred me to page 3 of the

Judgment of the Appellate court.

In winding up, the learned counsel submitted that as the First
Appellate Ceurt failed to determine all the grounds of appeal, she prays
for this Honourable Court to quash its decision as well as the decision of
the Primary Court as the same was made without court jurisdiction due

to the fact that the same was reopened while the main issue was

10



determined and resolved in Probate Cause No. 26 of 1995. Out of the
submissions made by the counsel, she submitted that it is the
appellant’s prayers that the judgement of this court be in his favour, the
decision of Mpanda Urban Primary Court Misc. Civil Application No. o1 of
2022 as well as the dedision of the District Court of Mpanda in Civil
Appeal No. 15 of 2022 be quashed and set aside, costs of this Appeal

and any other relief this Court deems fit and propét’:’.tti*grant.

In response, the respondent JSL'_lbmitt_ed that, a brief glance of this
probate dispute is centere‘d'.iieh”the tléelenjoyment of the estate of the
late Ernest E. Han]a Whose probate was dully determined by the
Mpanda Urban Prlmary Court |n Probate Cause No. 26 of 1995. That,
among the propertles/ estate left by the deceased, was the house
Iocated on plot no 81 Block "Q" which was placed in the custody of the
-appellant for resrdent!al use of himself, his mother and his young
S|bhngs That |t was a collective agreement and intention of the clan,

which was enforced by the court in probate cause no. 26 of 1995.

The respondent proceeded by stating that, it was the appellant’s

refusal/denial to cede onto his younger sister the joint use of the

11



aforesaid house that led to the respondent suing his brother for

"kutotekeleza mgao wa mirathi wa marehemu"

The respondent submitted further that she will adopt the same
chronology of starting with the second ground then the third and finally
the first ground of appeal. She then started to submitted against the
second ground that, the term "functus officio” has been succintly
defined by the courts in our jurisdiction, and referred this court to the

case of Cipex Company Limited yg-___Tan:iania Investment Bank

(TIB), Civil Appeal No. 127 of2018 |ghCourt0fTanzama at Dar

es Salaam (Unrep‘orted),'the.-_:t_e_-r_rh functus ofﬁf:io-_was defined as;

"The term functué‘-_ officio in Judicial context simply
connotes that once a judge or magistrate has performed
his oﬁ?aa/ duty, he is precluded from reopening the

She thenadded by arguing that akin views were expressed by the
Apex court of the land in Scolastica Benedict vs Martin Benedict
(1993) TLR1 where the court defined functus officio to wit;

"As a general rule, a primary court, like all other courts,

has no jurisdiction to overturn onset aside Jjts own

12



decisions as it becomes functus officio after making its

decisions”

Clarifying her arguments, the respondent submitted that the trial
court was not functus officio in entertaining the matter before it as,
suggested by the appellant. The Probate Cause No. 26 of 1995 dealt
with the appointment of an administrator of the estate of the late Ernest
Hanja, which was instituted by one Evarist Hanja Usiga. That, the said
Evarist Hanja dully perfomed his dUty_;_:;gan édm'_inistra't_or by d_i‘stributin_g
the estate of the deceased and flllngthe 'iﬁ\?éntdz“r?y at the trial court.
That, the house in dispute was distributed to the appellant, his mother
and his younger 'si_blings-;;;; the regﬁp_ndeh‘.ﬁ:-;‘-'f-.'%'be'ing one of the younger

siblings.

contrary to "wha..t- |s __._..-su.gglést;ed by the appellant, Misc Civil
Application n0010f2022atMpanda urban Primary Court did not seek
to re open a new .p'rOba'te case nor did it seek to vary or rescind an order
that was ear‘lie’_ﬁ-'-;‘made by the trial court, nor did the resultant order from
the applir:‘:'..é:}t'ilén rescind or vary the order of the trial court in any manner

whatsoever.

The Respondent submitted that by the position clarified, it is her

opinion that the misc civil application no 01 of 2022 did not seek for an

13



appointment of a new administrator or the amendment of the inventory,
hence it cannot be said that the: court was functus officio,

For a court to become functus officio, the application before it
must be similar to the one that has been conclusively determined by it
(the same court). This is the view elucidated in John Mgaya & Four
Others vs Edimundi Mjengwa & Six Others, C'rimihé'le Appeal No.
8 (a) of 1997 (CAT-Unreported) cited with a’utﬁérifyihailo.hn. Mtawali
Kitundu vs Asia Haji Kimbunga, PC 'Ci'vil.i;ﬁppea'l 36 of 2021, High
Court of Tanzania at Dar es Salaam (Uh'fep'o&é:d)' Wher‘e‘ it was held that

for a court to be functus officio, the two appli'tati_ons must be similar.

The respondent pr:écee.ded_“‘fhat in the case of SCOLASTICA
BENEDICT ('SUPRA‘)?‘-__as .t.:'-'ifed by the appellant is distinguishable to the
present caseShe said,.'iﬁ' the said case the appellant had sought to
challenge theadmmlstratlon of the estate of her deceased husband,
wh|le th_'e.....E::|5'rei_se.nt‘-i-‘f-*fr}_na’tterf is not about challenging the acts of the
administrator o_.f:"i_'th.e deceased's estates, rather an act of an heir refusing
use/enjoyment of a property entrusted to him for the use of other

siblings.

Submitting against the third ground of appeal, the respondent

stated that, the assertion that the trial court raised new issues is far

14



fetched and not supported by records. She submitted that, with leave of
this honourable court, her side wishes to quote the second ground of
Appeal as appearing on the Petition of Appeal in Civil Appeal No. 15

of 2022 1o wit:

"That, the trial court magistrate erred at law and fact by
determining a Miscellaneous Application without a
proper case before it because the Probate Cause No. 26 of
1995 was already close (sic) :_/?ad_ a/ready _b'.éen closed
following the distribution on25/02 ggamerefore i

court was functus officio”

(emphasis is hers)

The requndé.h.f“'th._t_an | insisted further that, the above quoted
ground of appeaihad tw;.g_a_rts, one was the issue of functus officio,
and the otherwas thé'inﬁ.[.):ropriety of the miscellaneous application.
That, it is evident that the trial court dealt with the said ground by first
determlnmgthe .'issu'e of functus officio, then determing the latter part of

miscellaneous application.

That, the trial court having determined the issue of functus officio,

it went on determining the other issue raised in the ground of appeal by

15



the appellant. The respondent hinted me to see page 5 of the typed

judgment, where the court stated;

"Having seen so, the other part to be seen is it was
improper for the respondent to open the miscellaneous

application regarding the distributed property”
(emphasis is hers)

As the matter of fact, the respondent insists that from the above
extract it is evident that the trial mag:strate was determining the other
part of the second ground of Appeal and not raising a new issue as

suggested by the appellant. |

It was the respondent: subm'tssiom'_:-that, before arguing against the

1% ground of appea! she w;shes to draw the attention of this honourable
court to the contents of paragraph 3 of page 6 and the entire contents
.of page 7 of the appellants written submission as being alien matters to
thIS appeal That |t is either that the contents mistakenly found their
way 'in the su‘b’r’nl_ssion or that the appellant is trying to introduce a new
ground of appeal without seeking leave of this honourable court. Either
way, she prays this: honourable court to disregard the contents of the
paragragh 3 of page 6 and the entire contents of page 7 of the

Appellants written submission.

16



Submitting against the first ground of appeal, that in determining
the grounds of Appeal before it, an appellate court is net bound to
discuss the grounds one after the other, it may only discuss the decisive
ground of appeal only as it seems fit. That, this position is backed in the
case of Malmo Montagekonsult AB Tanzania Branch vs Margaret
Gama, Civil Appeal no 86 of 2001, CAT at Dar es Salaam

(Unreported) where it was held that:

“An appellate court is not expec;‘g—:'@_’ __to. answer thé issues as
framed at the trial. That is the ro/eof thetrfa/ court, It is,
however, expected to address :i‘he- grounds of appeal before
Jt. Even then, it does not have to deal seriatim with
the groundsas IIStEd in th_e:_;ﬁemaran'dum of appeal.
It maj_.f,f-'-ifticqn Véﬁieﬂi}- -éddféss the grounds generally
or édﬁ;essi-l.ifith.e__. dec:s:ve ground of appeal only or

' discuss each ground separately”
(emphasis is hers)

She then submitted that, the appellate court is therefore not duty
bound to deal seriatim with the grounds of appeal as listed on the
petition of appeal and it may address the decisive ground of appeal only,

as it was in this case. That, the case of Mwajuma Bakari vs Julita

17



Semgeni & another (supra) cited by the appellant is distinguishable to
the present case. In Mwajuma Bakari case (supra), where the high
court did not at all decide the grounds of appeal presented before it and
it instead decided the appeal on the basis of the point of law which was
not sufficiently canvassed by parties (pg 8) while in the present scenario,
the appellate court dealt with the decisive ground of appeal. That being
the case, the respondent submits that the present appeal is baseless

and as such she prays for the same to be dismissed with costs.

In rejoinder, Ms. Amulike submttted that, the respondent started
her reply by briefing the history of the disb'ute which she somewhere
missed and mlsdtrected herself that as the estate of the late Hanja were
distributed the house left by the Iate was distributed to three families,
and one house: Wthh is sub]ect to thls case was given to the appellant
who was supposed'-:to.-.-ll_.ve_W|th his sibling who shared the same mother
and not otherwise, that is why even the Certificate of occupancy of the
said house is rcj__éferr{ed_'t'o four names only as the respondent was never a

party tc')" the house which is the subject to this Appeal.

Ms. Amulike proceeded that, before starting to reply to the
submissions made by the respondent, her side wishes to reiterate what
they have stated in their submission in chief, that it is the appellant’s

claim that the Primary Court was functus officio, hence did not have the

18



right and jurisdiction to open and determine the Miscellaneous Civil
Application No. 01 of 2022 as the court had already determined the
Probate Cause No. 26 of 1995 to its finality, as all the properties of the.
late Ernest Hanja were distributed before the same court, and nothing
was left in relation to estate of Ernest Hanja the fact which even the

respondent admitted in her submission.

Again, she added that the respondent in her submission did admit
that the administrator of estate of E:r'r_\_est Hanja one Evarist Hanja
petformed his duties as ad’ministratbr and ;';'filé"d'-thé .-_'in_ventory to the trial
court, That, after admitting -thi'é; it. means that the Trial court did not
have any right to reopen a case which was closed in 1996 under the
shield of “Kut_oteké_.le_za"'-‘-:mgao. wa mirathi wa marehemu", as
entertaining . this application 't means opening and questioning the
dlstribunonWhIChhadalreadybeen filed and closed in 1996 almost. 27

years.

The learned counsel submitted further that, as the distribution was
done ah‘d. chs_e‘d in 1996, the primary court was functus officio to
entertain it and if the respondent was aggrieved as she claims that she
wanted to be re-given two rooms which she claims to be given by the
trial court in 1996, she was supposed to open the land di's_pu_t'e' in the

land courts not in Primary Court as the Primary Court first, lacks

19



jurisdiction to entertain it as per Section 18 of the Magistrate Courts
Act, that also in this case it was functus officio as the dis‘trit;ution and
claim regarding estate of late Ernest Hanja was closed in- 1996.
Therefore there was no any property which can be considered as
property of Ernest Hanja as all of his estate properties had already been
distributed by that time. That, what the Primary Court did was making
an order relating to the estate of Ernest Hanja without a proper case.
before it and in that, without jurisdiction 'f'h_u__s___th'e:*_c@urt was functus
officio as all orders related to estate ofErnestHan]a were closed and a

new case related to fand cannot b'e'"éﬁntertained by the Primary court.

Ms. Amulike then difs.';_;cji._'nguishe_'d- _thé-'.'case of John Mgaya & Four
Other (supra), asc1ted bythe fespoﬁt!ent that it is different with the
circumstance-of the case -é’t__-han:d, and therefore i’rrel'evant', as in the said
case, there-:was different applications whereas, one was an application
for -éxienjs'ibfﬁ‘r;o.f.”.’t'i,me within which to file appeal and the other was
e-xte'fn'_s_i'on of tlme within which. to file revision, and the lower court
clalmedthatthe applications were similar the fact which was wrong that

is why the higher court overturned the same.

The counsel for the appellant did not end there, she proceeded
that in ‘the case at hand, the case before the Primary Court which was

instituted as Misc. Civil Application No, 01 of 2022 and the Probate case

20



No. 26 of 1995 were similar, and Misc. Civil Application No. 01 of 2022
wanted to alter and claim something related, based and decided in
Probate Cause No. 26 of 1995, She added that her side is in agreement
with the case of Cipex Company Limited (Supra) as submitted by the
respondent, especially at page 6 of the same which High Court Judge

honourable Masabo stated and she quoted;

“..Jit is crystal clear that the issue of functus officio is

Jurisdictions issue..”

Thereafter, she submitted that from, the above quotation it can be
concluded that, the Mpanqg., urban P'i'ima__ry Court had no jurisdiction to
determine the Misc:'.g_ivil é_p‘plicati@ﬁ'-ﬁl,\!g 01 Sf 2022 as it was functus
officio and that, it Iacked JUI‘]Sd|Ct!0naS per Section 18 of the Magistrate

Courts Act. ©

Ms. Amuhkethen summed up by submitting that, the court raised
a new issue:fé"rf_-__d’étérmination,_ without according the parties their right
to argue and -:.:'di'scusS' on the same. That, the appellant wishes to
reiterate what was stated in his submission in chief, and that the law
requires all grounds of appeal to be determined, either separately -or
jointly as per the case of Mwajuma Bakari (Supra) in which its holding

is related and fits in the circumstance of the case at hand. Whereas, the
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first Appellate court did not discuss or determine other grounds of
Appeal which were ground No. 3 and 4 of the petition of Appeal. Ms.
Amuiike then distinguished the case of Malmo Mantagekonsult AB
Tanzania Branch as quoted by the respondent, to be irrelevant to the
scenario at hand. That, in the case at hand the first Appellate court
failed to determine all grounds of appeal contrary to the law as stated in

the case of Mwajuma Bakari (Supra).

With the above submissions, Ms. Amulike insisted that the
Appellant prays for judgment in his favor, 'tﬁ'_e -deéision of the Mpanda
urban Primary Court in Misc. -Civil Aﬁplication No. 01 of 2022 as weli as
the decision of District Court of Mp_)_fénda. |n ‘Civil Appeal No. 15 of 2022
be quashed and seta5|de,Costs of thé Appeal and any other relief this

Court may deem fit-and p’i"zoper to Jgrant.

Having considered the grounds of appeal as submitted by the
learned advocate for the appellant as well the reply to the grounds of
appeal as sUb_fﬁ_itted by the respondent. The issue before this court

worth for consideration is whether the present appeal has merit.

I will address each ground of appeal as filed in the petition of
appeal in disposing of this appeal. As I begin with the 1% ground of

appeal, it is trite law that the court is enjoined to consider the grounds
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of appeal presented to it either generally or one after another, and
failure to consider the grounds is fatal to the decision. However, the
appellate court is bound to consider the grounds of appeal presented
before it and in so doing, need not discuss all of them where only a few
will be sufficient to dispose of the appeal but it is bound to address and
resolve the complaints of the appellant either separately or jointly
depending on the circumstance of each appeal. In this appeal, both
camps rightly cited the cases of Mwajuma Bakari vs Julita Semgeni
& Another (supra) and Malmo Montagekonsult AB Tanzania
Branch vs Margaret Gam_a_..__(su"fﬁgjfaz) in which the clarifications above

were weli discussed.

It is my holdmg that thé f:rst appellate Magistrate rightfully
determined the grounds that Weré.-sufficie‘nt to dispose of the appeal
before her, and in keen perusal of the records, it is evident that the
submlssmnsmadeby the appellant’s counsel helped the appellate court
in d'et_grmining wh|ch ground is sufficient to resolve the matter amicably.

1 therefore find no merits in this ground and proceed to dismiss it.

Coming to the second ground of appeal, without blinking my eyes
a court becomes functus officio when it disposes of a matter first and
then reopens it. In this matter at hand, the Primary Court in question

had disposed the Probate Cause No. 26 of 1995 by granting the letters
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of Administration of the estate of late Ernest Hanja to one Evarist Hanja
Usiga, and in that, there was distribution of the properties of the
deceased person whereas, the appellant herein as a custodian was given
the house located on plot No. 81 Block “Q” to live with his mother and
his siblings in which it is unfortunate that the names of the siblings were

nowhere to be.seen in the records of the appeal before me.

Meanwhile, the respondent as I believe is one of the siblings had
inguired the appellant to divide a place at th_é house to wit two rooms as
she has attained the age of majority andshe is entitled to inheritance as
a beneficiary recognized by the decision of the court in Probate Cause
No. 26 of 1995. From the records the Probate Cause was not reopened,
but rather a dlstmct apphcatlon was made by the respondent and in so
doing, the ceurt ‘was not at aII functus officio. See the cases of Ally
Rashid & Ot;_her_s;_-v-_s_;.._l;?_ermanent Secretary, Ministry of Industry &
Trade & Another (Civil Appeal 71 of 2018) [2021] TZCA 460 (6
September 2021) and International Airlines of The United Arab
Emirates vs '&assor Nassor (Civil Appeal 379 of 2019) [2022]
TZCA 685 (8 November 2022) (all unreported). Again, I dismiss this

ground for it too has no merits.

Determining the last ground of appeal, it is in the records that the

appellant had submitted about the filing of the Application No. 01 of
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