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LALTALKA, 1.: o o |
The applicant hareln, YUSUPH ATHUMANI NAMKUKULA @

NYERERE under the Certificate of Agency, prays for this court tO'-gra"nt
him an extension of time within WﬂiCh to lodge a Petition of Appea! out of
time. The a I,rdnt has moved U’]ib court undei sectlon 14(1) of the Law
of Limitation Act [Cap. 89 R.E, 20191 This apphcation is. supportea by
the affidavit afﬂ:med by the applicant. On the other hand the apphcation
is resisted by the counter affidavit of the respondent sworn by Mr Rﬂ?’aert

K. Dadaya, learned counsel for the ;esponden*
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_At_'t_hé_ hearing of the application, the applicant was represented by
M H_aéshim” Mziray, learned counsel, while Mr. Robert i Dadaya,

_iea'rned-cou-hse{' app.eared for the respoﬁt?e{t

| Mr. leray submltted that the apphfaﬁon is for an extension of time
through Wthh the apphcant can appeal against the judgment in Civil Case
No.1 of 2022 decsded by Masasi District Court on the 12th of
January 2023 -' Furthermore, the learned counsel prayed for the
appl'icant"s afﬂd'évit to be adopted and made a part of h"'is submission. The
learned counse[ furthr—*l cortended that in the said affi davzt it is clear that
the. apphc:ant dzd aopea; for the trial, and ihe case proceeded. Mr. Mziray
subm|tted that as per paragraph 3 of the affidavit, on the 21st of
'December 2022 the trial court set the day of Judgmmt to be the 12th of
J.anuary- 2023. The learned counsel insisted that it was a public holiday. To
'substants"ate hlc; argument, the learmed counsel referred this court to the
.cas_e_ of Philip Tﬂycz_:uss, Vedastina Bwagz,. Civil Application No.546/01 of
2@17 (uhr.epor[tédj.'. |
MF. MZIray stressed that the process at the trial court continued to be
opaque,_and_ﬁthere was no communication to the defendant. Moreover, the
!earned coun-sej'f for" the applicant -'a'vé'rred that it was upon perusal of the
court file on t’h‘e 25th of May 2023, by counsel for the applicant that
brought the matter to their attention as per paragraphs 13 and 15 of the

afﬁddwt plus the annexes .

In reply, Mr Dadaya at the outset submitted that he objected the

apohcatton for 1ack of merit and prayed the same be dismissed with costs,

Page 2 0f 12



He prayed further that his counter aﬁ:davsL wnth an annexme thereto be_
adopted and to form a part of their. submhsmn . R
Furthermore, the learmned counsel for the r‘e,s;ﬁ'on'deht Ce'ntende:'d"fhat'
the applicant has failed to account for the chyf; between the date the
judgment was delivered to the date of s;gnlng the aff’dawt on the 1St of
Juns 2022, My, Dadaya went further and averred that_as far_ as t_he: _l__a_w is
concerned, every Tanzanian is presumed to know. th‘e".- Ia‘w " jHe cohtehded
that in our jurisprudence, if a court activity fal?s under a pubhc hollday, the
same is perrormed on the next working dav. The leamed advocate mseted
that even If the judgment was set to be delivered on the 1-2-1;%1 of -Ja_nua_ry_
2023, which was a public hofiday, the applicaﬁt had e duty to. mak"e- a
follow-up on the next working day. He want on. and mamtamed that smce_
no effort was made to that eﬁ‘ed it is prima facie ewdeme that the

applicart is recidess,

Furthermore, the learned counsel for the respondent contended that
as per paraq;aph 9 of the counter aff duVif’ there 3 an affi dawt For
clarification by the then trial magstrate to the affect that the Judgment was
delivered on the 13th of January 2023, Mr. Dadaya stressed that as. per the
applicant's affidavit, he made & perusal of the ﬂe on the ZSth of May 2023
Surprisingly, no action was taken until the 1st of June 2023 When he
signed the affidavit in support of the current apphcamon The Iearned
counsel contended that from the 13th of Jcﬂudry ’?02_; e} the Abth of June
2023, the applicant took no action. He further submitted that frem the 25th_
of May 2023 to the st of }une 2023 the appnuant has not dccounted for_
aven a single day of his wheraabouts and what he wa_s .dom_g__._
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It was Mr Dadavas cu“)r' sion that it s trite law in our jurisdiction
that in an applz_catlon for an extension of time, the applicant has to account
for each and every day '-of'_ delay. He insisted that this.is how to move the
court to éxergis'é its diScr‘et’ion; Short of 'tha‘t_, i:he application would be
i‘ntbrhpe%ent- des(—:zrving a dif;mit;sa'l' order. The learned counsel for the
respondert further ated the case of Franconia Investment Lid Vs, DI
Devel@pment Bank Ltd Civit Application No. 270/01 of 2020 CAT
(unreportecl) p.5 second paragraph where the Court of Appeal of Tanzania
referred to the Case of Bushiri Hassani vs. Latifa Lukivo Mashayo Cvil

Apphcauon 3/2017 that one must account for each day of tha delay,

'_ ' __On tqp of th.atf Mr. .Da_daya- aver;:e_d that as per paragraph 7 of the
'apbliéan“": afﬁ'daVit 'it‘ contains hearsay tha’t'hf;—'; made a follow-up and
wou!cl bhe informed of the judgment day The learned counsel submitted
.that unfortunate!y, the applzrdnt never mentioned which judicial officer he
met and briefed him on what is statecl He maintained that in law, the

apphcanf had to go aﬂd obtain an affidavit from that judicial officer to back

up his story.-

In the lme of the abgve subrmission, Mr. Dadaya submitted that in the
Fr-ancuma case (supra) at page 4, the Court of Appeal refers to its
prewous case of Sahar;a Technics, DR LTD w5, Michael J. Luwunzuy
le Appltcatlon No 451/18 of 2020 (unre.pcsted) It also cited in the case
of Benedlct K|wanga vs Prmupai Secretary Ministry of Health Civil
Appllcatlon No 31/2000 (unmuortm) the Court of Appeal proviged on the

eﬂd tu erg an aﬁ‘;da\zlt of a ;erson gquoted. To this end, the learned
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counsel prayed that Lhe inforrnation indicated to be hea'rsay be ex_pu'_h_:ged
and disregarded. - o

 Submitting on the issue of ilegality, the learned counsel for the
| respondent stressed that the learned counsel for the appli‘._ant subm;tted
that the same would be determined on appeal. .Mr_._Daday__a prayed,_-that-
such @ blanket statement be disregarded as he hasblanketed the court to
start gauging the point on its own. The Ieamed .CounSel'_st}tés_séd thé’c the
applicart was sup‘;jo_sed to show that point of i-ilegal.ity. He 'i'ns_isted that the
applicant wants to use the .ser:ond bite as per the case of-\ﬂ!ilsnn Si‘ri.kWa
vs. Michael Mollel Civil Case 544/02 of 2021 CAT Arusha refemng to
the case of Lyamuya Construction cj { ur:re;orted) Where the Oaurt
indicated that for the point of illegality to be valid for thr:. purpose of
extension of time, it must be traceabie in the Judgment sought t@ be

challenged and not zxquwe a . long-drawn argument but It must be
apparent,

In rejoinder, Mr. - Mziray submitted that as far as ltegality is
concerned, the principie stated is valid. However, the Ieam:ed: cou'nsel
contended that he had asserted mariz@r in his. submlssmn that he adog::ted.
the affidavit. He insisted that when one aclopts an aﬁsdawt he/she does
not traverse the same all over again. The !earned counsel msusted that
paragraphs 14 and 15 are liiegc;! He mamtamed that there 15 also that date
on judgment which is llfegahty.

Submitting on the need for the affidavit of th"e-judic’iai Qfﬁc’e'r,_'_fthe

iearned counsel contended that it is not & valid: argu'me'nt.. '_Mr..__M;ijray
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stfbmif’cfted”that as far as .p'aﬁrac;raphs 6, 7, and § are on the issue 3s to
whether the 12th of January 2023 was a pubhc holiday. He contended
fwther that the FRANCONIA case is distinguishable on tha annexes. He
insisted that the matter in that case is finandial constraint while the current
one is on the opaque nature of the whole case,

 Mr. Mzray went back to the assertion of the affidavit of the
magi'sti‘ate.:-Hé submitted that paragraph 13 is on perusal. The learned
couhsél insisted that the court records are clear and there is no dispute. He
prayed that this affidavit of the magistrate be disregarced because it
Q:Ontré\@*‘enés:@rder' XX 'Rui'e 1 of thé CPC that reguires the court to issue
due notice to the partles

| Furthprmore the learned c:ounﬁe subrpitted that should this court
agree w:th the. iearned counsei of the respondent, would it be basing its
demsmn on the Judgment or an the affidavit? Mr. Mziray contended that
'the next day aFter the publw holiday is the day the court business has no

a_uthon ity He stressed further that the_ public holidays are public holidays.

M Mzway prayed thac; Court to take ]udlaal hotice that the perusal
was done on the 25th of May 2023 on Thursday in Masasi. He averred that
the counee! was from Da1 es Salaam and on tha 26th of May 2023 was
Frlday He subm:tted further that the 27th and 28th were days in a
weekend Mr. MZiray submnﬁ:pd that as per the Interpretation of Laws
&ct Cap 1 RE 2@59 weie \erzds are excluded from Cowl business. He
m_a__mtaint;,d -;_thai__:-_-l_aw._. firms do "191 work on weekends. However, he
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submiﬁm that three . dav«;, thﬂ zqth, 3 h‘“h, cmd 31st were the days for
preparation of the application.

Last but not least, Mr. Mziray r:ontcnded that ';mce there iS no
evidenca that i;hﬂ judgment was delivered on. the. 13th of January 2023
and there is no justification for that and that the magzstrate chd not
summon the parties, they prayed that the apfjlzcat[on be granted On top of
that, the learned counsel submitted that the only way to remedy the wrong

is to allow the application for an extensmﬂ of tme Wlth costs

Having gone through the submissions of Emth par’tie*s I am
inclined to decide on the merits or oiherw;qe of the apphcatlon It is tﬂte
law that an application for an extension of time i enttrely m the dzscret;on
of the court W grant. Furthermore, an exfens:ort of tlm“’ may only be
granted where it has baen sufficiently established that the deiay was due
to sufficient or good cause. In Nicholas Klpt@ﬂ Arap Kerur Salat vs.
independent Electoral and Eoum&as:e& C@mmzsss{m & ? Gthers

[2015] eKLR, the Supreme Court of Keriya had thzs t:o say

“.. 75 clear that the c;;screz‘/on fo ex{end r/me is indeed
unfettered, It is incumbent upon the applicant to expiain. the
reasons for delay in making the app/fcat/an foreéxtension and
whether there are any extenuating circarmsiances that can
énable the Court to exercise s discrétion in . [Bver of the

applicant.”

In the application at hand, the reasons ﬁjj_r- the de_l-_é]yf afé'..-féaméiéd
under paragraphs 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, and 16 of the
affirmed aftidavit of the applicant plus the oral submissions of both learned
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counsel. The reasons for the _cle.fay'--are.- one; the last order of the trial court
-schedu_!‘ed 't_he-_pronp_uncement of the judgment day on the Public Holiday
whlch co'nﬁj'sed the: applicant, Twe, the trial court failed to issue the due
noﬁte Of -'apfjearanc"e for judgment to the pértie’s" or their advocates. Three,
the presence of lllegahttes in the proceed;ngs and ]udgment of the trial

court

In wew of the above reasons it is dpparent that the delay was
.caused by fac:tors beyond the ability of the applicant to control and cannct
be biameci on him. For instance, it is very clear that the trial cowrt crdered
th;e__ 'preno'uneement; of the judgment on the Public 'Heéidéay "Mapinduzi
Day' (on _fthe- '_iZfCh of January 2023). This order was issued on the Z1st of
D:e‘cemEe'r 20;22 by .--fhe.'_' then presiding fmag}str_-a_*ie. It is a weil-known
pr_e'cti_ce fi'n'-.ou:?' jurisd_iction- and other common law countries that court
activities are controlied by court calendars and diaries. The diaries used in

Cburts fea'i:ure aﬁ!.ptrbiic’- 'hoii.daye and the weekends of our very country.

__ The preszdlng magisirate bemg assisted by a court clerk, was tluty-
bouﬂd l'o observe those public. ho!ulays and weekend davs not to schedule
the metter for ’Lhe pronoenrenmnt ofjﬂmjment Iry case it has happened
that the matter was scheduled for Juegmnnt on the day which falls within
the publzc hohday or weekend deys then the court shall have a duty to
issue a due notlce to the parties or their advocates. In the present matter,
the tnal uourt dld not zssue the due notice to the parties fer them to appear
fer the pronouncement of the Judgment I am eaymg this because the
matt"en was schedu!ed on tm pub[sc holsday of "Mapinduzi Day," whereby

no pubitc off:ce lncluamg the trial court, was working. To this end, it is
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difficult even to subject the applrcant 1o account for each day he has
delayed because as a party to the matter, he was waztmg for the due

notice of the trial court.

urpn ingly, the records show that the trial Magtstrate pror:aunced the
lmpugned }udgment on ’cbe 12th of January 2023 in t:he presence ‘of.'.-"'fthe
respondent and a court clerk, one called Um,rzdo ThlS is what the' records
of the court show. Based on that observation, I am very much- mterested in
the decision made by the Court of Appeai of Tanzanaa m the case of
Halfani Sudi v. Abieza Chic 'nh [1998] T.L.R. at page 529 whlch held -

We entirely agree with our f@amed brother, MNZAVAS, J.A
and the authorities e relied of whith are Joud and clear
that "4 cowrt record i a serfous. doa/mem“ It shoufd not be
fghtly impeachied”: 5habiy F.A Jessa v, Paj/mﬁw' Deogra
(1), and that "There is siways the presumplion that a court
record accurately represents what happenad”. Paulo Osinya
v. R {2). In this matter, we are of the opinion that the
evidence p/aced before  us has  not. rebutted - this
presunwam : . R

In the case at hand, the learned colnsel for the féapéndeﬁt '_"-h_as'
attached an affidavit sworn by the__léar_‘ned trial -M_a_gisttate in .the_’_;fbi.d_. to
rebut the presumption that the impugned jud‘gmen't._.'W:'a_s__mt_deiiveréd-;o_ﬁ
the MAPINDUZI DAY. Indeed, Hhis practice is uryétcébtablﬁé b_ecéus'e@'ﬁat.
appears on the trial court proceedings and impugned- j‘ud_ghjjeni.cahnotf-i_be
cured by an affidavit of the trial Magistrate.

What appears on the trial court records Featwes an fliugahty that

should be resclved by the higher court and not the same court In addition,
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the said i"ii'@ga'lity is.on the face of the record, which requires; little or no
effort to loca;.e It is the trite law that if the court feels that thera are other
suff‘ CIent reasons such as the existence of a point of law of sufficient
mpor’cance, such as the Hlegahty of the decision sought to be challenged
ex-x.ensmn._-o_f_ -tym.e:-sh.a“ be granted. See, Lyamuya Construction Co. Lid
VS, Seard of. 'Ragistemé Trustees of Young Women's Christian
Assoclateon af T anzama (C,w Application 2 of 2010) {2011] TZCA 4 (3
.October 201 1)

- On top of tt‘at 1 find some dffrlcufha in addressing this issue.of the
respondent’q counsel obtammg an aﬁ‘fdavn’r from the tial Magistrate sworn
on the 24th of Ju!y 2023 before Mr. Jackson Wilbert, Advocate, Notary

ubhc aﬂd Comm:sszoner for Qaths. First of all, the learned trial
" Magastmi@ was fumf:us; officio, thus, was not required to swear an
ai"ﬁdawt Two it appears that the zeamod counsel for the respondent is
whoiiy IESDDH.:Ibiﬁ for il advising the learned Magistrete to swear an
afﬁda\nt in order to stlengrhefz” his prefiminary point of objection. T am
saymg S0 because the racords show that the judgment was delivered on
the 12th of January 2023 on the MAPINDUZI DAY. IF indeed the learned
rnag’iétraté had the be‘si: of intentions to rectify court records, he should
h‘ave done sé e’ai*liér and not when this matter was getting ready to ba
hsted in this court Indeed, he could have sworn an affidavit as he did but

as soon as he had dehvered the Judgment and placed :i’ in the court file.

Fo!lowmg these glarmg deﬁ:wrs th;s court's intervention is hecessary
_-and of paramount ;nterest to 3us ice. More importantly, as held in Halfani
Suda v Ahnerza {thh:f; (fsupla) that trial couwrt record is & serious
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document that cannot be lightly zmpeampd by annexmg the so calied

affidavit for clarification of tht. trzal maglstratf:

The next issue T am indlined to *reso!ve-l-s W'heth’er.oﬁ no*thereasons
stated by the applicant amount to gmd_cause,‘{jﬂr |aw does: natdeﬁne
what amounts to good/sufficient cause. However. 'in TCC-A 'Inveéiiﬁént
Company Limited vs. DR Gideon H. E(aunda, the Court 01‘ Appeal of-
Tanzania cited with approval the decision of the Erstwhile: Court of Appeai
for Fast Africa in the case of Shanti v. Hindochie and Another [1973]
E.A. 207, the Coﬁrt stated: |

"Sulficient reasons cofoE f*e laid do wn. b y an v hard and fasf'
rufe. This must be determined in reference to-all the
circumstances of each partictlar case. This means the
applicant must place before the cott material that will move
the court to exercise its judicial cﬁscz et/on i or de; to extend

the £m7° K

As 10 the matter at hand, [ can safely ,;tate that the appllcant has
advanced good cause for his dday in lodging his Petatlon of Appeal out of
time. The chain of events explained in the a cpplrcants afﬂdavlt as Weli as
his oral submission, shows that even thou,gh th_e__- _c;_rcums_ta_n_ces- ___dep:__(;te_d_

were not caused by him, he ha not giwﬂﬁ up.

I am fortified that the applzcant has. not dlSplayed apathy, neghgence,
or sloppiness in the prosecution they intend to tak_e,. as _emphasmed. _m;-:fche
case of Lyamuya Cm‘}'&"ﬁ‘iﬁﬂﬁ&n_ Co. Lid. vs. éB{'g‘)é;afdf of ﬁegiste_é?éd'
Trustees of ‘*’fﬁuwg Women Christian ;iis'svcifa%ﬁon of 'E‘a;l’_"zaﬁia

(supra).
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