IN THE HIGH COURT OF TANZANIA -

(MOROGORO SUB-REGISTRY)

AT MOROGORO

. MISC. LAND APPLICATION NO. 61 OF 2023

i
1

(Ar/s/ng ﬂ"o}n the Judgmént and Decree of the D/'str/at Land and Housing Tr/buna/ for

Morogoro at Morogoro in M/sc Land App//catlon No. 5 of 20] 9 issued by Mmbando

e P. dated 19" Janua/y, 2023)

BETWEEN
© ACKSA THADEI JOHN. e crs s sssssssssssssssssssssessssessssessnsAPPLICANT
| VERSUS | |
STAMILI ISSA BANKINEZA......ooosscicessssssee SRR L RESPONDENT‘
sum; COSMAST CHINGWL....ccore. S . RESPONDENT
RULING

‘ .6”‘ Sept & & 31 oct, 2023

M. J CHABA 3.

On 11th August 2023 the applicant flled this appllcatlon seeking for

enlargement of time to flle an appeal against the deC|S|on of the Dlstrlct Land» '
and Housing Tribunal for Morogoro at Morogoro in Application N'o. 5 of 2019 '
|ssued by Hon Mmbando C.P. Esq Chalrperson dated 19t January, 2023 The

apphcatlon was made under section 14 of the Law of L|m|tat|on Act, [CAP. 89

R.E. 2019]. and section 95 of the'Civil PrOcedUre Code, [CAP. 33 R.E. 2019].

The afF davnt in suppoat of the appllcation beseechlng the Court to grant.

the orders sought was deposed oy Acksa Thadel John, the appllcant
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W‘h.en fhe applicapi.on was called on for hearing on 6/09/2023, the abplica‘nt
and the 1%t respondent appeared in persons, and unreplresented while the 2nd
respondent didn’t enter appearance. By the parties' conéensus, this application
was argued and disposed of by way of written submissions. The applicant and
the first respondent complied with the Court's scheduled orders, hence this
ruling. |

Arguing in support of the application, the applicant submitted that the
cause of delay is found under paragraphs 3 to 8 of the affidavit. Being the 2"
respondent at the original case, that is Application No. 5 of 2019 that was filed
at the DLHT for Morogoro by the 1%t respondent herein, she was dissatisfied by
the decisioﬁ of the DLHT for Morégoro, hence agreed with Sudi Cosmas Chingwi
(the 2™ respondent herein) that he would make preparation for filling ‘a joint
appeal to the High Court. She averred that, thé 2nd respondent herein assured
her that, he filed a joint appeal before this Court. She highlighted further that,
though she tried as much as she could to make follow up to the 2 respondent
so that she can be issued with the copies of the said appeal, but her efforts
turned into futile.

However, she was later informed that the appeal has already been filed in
this Court and it was set for mention on 3™ August, 2023 before me. In a bid
to m.ake follow up of the matter, the applicant attended in Court on the 3
August, 2023 when Land Appeal No. 37 of 2023 between,the‘ 15t respondent
and the 2" respondent was placed befofe me for necessary orders. She stated

that, from there it's when 'she realized that, the 2"d respondent herein didn't
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include her names in the said appeal, and she was time barred to file an appeal.
To bolster her submission, she cited the case of Hodi (Hotel Management)
Company Ltd Vs. Richard Nkomo, Misc. Labour Application No. 12 of 2021
at Arusha HC (unreported) and Bulyanhulu Gold Mine Vs. George Allen
Gwabo, Civil Application No. 23 of 2015; (CAT) sitting at Tabora, as proper
authorities to rely on in the circumstance.

As regards to the ground of illegality, she accentuated that the decision of
the DLHT contains illegalities to the effect that, the TribunalI 'wasn’t properly
constituted for it was composed by the Chairperson and one assessor which is
in violation of section 23 (1) and (2) of the Land Disputes Courts Act, [CAP. 216

R.E. 2019],-which states that: .

' “Section 23 '(':1‘) —"T'he~District Land and Housing Tribunal
established under section 22 shall be composed of at least
a chairman and not less than two assessors;
(2) The District Land and Housing Tribunal shall be dully
‘constituted- when 'held by a chairman and two assessors
who shall be required to give out their opinion before the
diairfﬁan reac_hes the judgment} | |
(3) NALT
It was the applicant’s ‘submission that, non-compliance with the written
laws rénders all decisions by any Court of law to be null and void. To support

and reinforce her argument, she referred this Court to the case of Afra Ligazio
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Vs. Revocatus Ligazio, Misc. Land Application No. 65 .of 2021, HC
(unreported), where the issue of improper composition of the DLHT was raised
by the Court upon perusing the Court file and found irregularity on the side of
assessors, hence nullified the judgment and proceedings from the DLHT for
being inconsistent with the provision of section 23 (1) and (2) of the Land

- Disputes Courts Act (supra).

She-went on submitting that, after going through the counter affidavit filed
by the 1%t respondent, she found that, there are no any fruitful materials to
assist this Court in deliberation of the matter under consideration. The 1%
respondent has made ‘evasive denial which in law is an admission to the facts
narrated by the applicant. She asserted further that; she has demonstrated
sufficient cause including prompt action on filing an application for extension of

time on this matter.

. In reply, the 1% respondent opened her submission by stating that it is a
tiite iaw that in order for an applicant to succeed to persuade the Court to
exercise'its discretion to enlarge time to file an appeal, he or she must convince
the Court that there were strong reasons that prevented him or her from filling

the same on time.

She further stated . that, the applicant herein' exercised -‘extremely
negligence not to make follow up in order to assure herself that the appeal has
been filed:' The applicant neither exhibited any document which shows that she

had an-agreement with the 2" respondent to file a joint petition of appeal on
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he‘r behahc nor any af'ﬁd'avitrswom- by the 2nd respondent. She challenged the
ap‘plicanttsj submlssmn by stating that, the record shoWs that the judgnwent of
“the trial Tribunal was pronounced in January, 2023 and the time for appeal
lapsed on 4" March, 2023. Land Appeal No. 37 of 2023 was scheduled for first
mention on 4™ April, 2013, yet the applicant narrated that the case was first
scheduled on, the 3“?':Augu'st, 2023 for mention and she filed the instant
Application |n August 2023 To cement her submlssmn the 1% respondent cited
the case-of Ilimu Shi]a Vs. Shingisha Madukwa (ClVl! Appeal 310 of

2017) [2022] TZCA 171 (1 April 2022), where the CAT held inter-alia that:

“"Delay should. not be inordinate the applicant must show
diligence and not sloppiness in the prosecution of the action

, that he intend__s to take".’

| It w‘as"the:‘ istjlresnondent’“s ‘a\‘/errnent that .the app!ieant toelh{itooA tong to
lnstltute the present apphcatlon and further that she also falled to account for
each day for her delay to F Ie an appeal on tlme To fortn‘y her eontentlon, she
made reference to the ’Case of Jaslos Mahalu Vs' Furahmvahaye and
Anether, Misc. Land Appircatlon No. 80 of 2020, HCT at Mbeya wherein the

Court had the followr_ng to.state: -

" "The absence of sufficient reasons and the fact that the

" Kpplicant has not counted for each day for his delay, such”™

R
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duration is a Ioih'g time for this court to grant extension of

time”.

With regard to the alleged illegalities in the judgment of the trial Tribunal
that it was improperly constituted, the 1t respondent was of the view that, the
trial Tribunal wasn't ﬁropérly composed as per section 23 (1) and (2) of the
Land Disputes Courts Act (supra). At the commencement of the proceeding, the
trial Tribunal was composed with one Chairperson namely, Mogasa and two
asséssors as per section 23 (1) and (2) of the LCDA (supra). However, during
continuation of the hearing, he addressed the parties why one of the assessors
was absent and stated the reasons to be sickness and both parties agreed to
proceed with the hearing in absence of the said assessor the absence of one of
the assessors due to the reasons of sickness and both parties agreed to continue
with the hearing in absent of one assessér. She stated that, in law it is
acceptable under section 23 (3) of the Land Disputes Codrt Acts [CAP. 216 R.E.

2019], whic;h provides that: -

“Notwithstah(.:li.hg the brdvisions of sﬁbséction (2), if ‘in thé -
. 'coufs'e of ahy""pfc')ceedin'g's before the Tribunal, either or

"both members of the Tribunal who were presenf at the
"COmmenceméht of proceedings is or are ‘absent, the
‘Chairman and the remaining member, if any, may continue

and conclude the proceedings notwithstanding such
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It was the 1t resp‘ondent’s submission that, based oh the authorities cited
herein above, arguments, reasons and cumulative effect of all, this application
is totally without any merits and therefore she prays the Court to dismiss the

application with costs.

Having summarized and fully considered the submissions from both
parties, ‘and-upon considering the parties’ pleadihgé,,th‘e only question before
me is whether, the applicant has shown sufficient cause for delay to warrant this

Court grant the prayers sought in the circumstance of. this application. It is a

’ principle of law. that, it is discretion of the Court to grant application for

extension of time upon good cause being shown. That is the spirit.of section. 14

(1) of the Law,of Limitation-Act [CAP. 89.R..E. 2019] which.provides that: - . .

‘Not\Nlthstandmgthe pf(i)\).isioh‘:;. ‘.of thls Act,..th-é.‘ courtmay,

" fér any.reaxéohaible or sufficient cause, exte’ndhtHe periOd:of‘ |
li'm'i'tat‘ioﬁﬁforﬂthé iﬁstitufion of an_.appeal or an »ap'pli'ca‘tio'n; o
other than an application for the execution of a décree, and i

~‘an application’ for 'stich extension may be"made- éither ™ "+
before Aor af‘tef ‘the expiry of the lp'eriod of limitation
prescr:bedfor such appeal orappllcation” R

From the-'~wofding’- of the.above- provision: of the law; thete is no universal

definition of what amounts t6 good-cause. In the case Of.Tangaf~-Cément Co.

Ltd Vs. Jumanne D. Masangwa & Anether"(Civjl'Ap'pii‘icaitibh'6 of 2001)

[2004] TZCA 45 (8 April 2004) (Extracted from wwvx'/".tan'gzli"i.c‘"s‘rq), the Court
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of Appeal of"l"anz.énié' speaking through (Nsekela J.A., as he then was),

observed that:

"What amounts to sufficient cause has not been defined.
From decided cases a number of factors have to be taken
into account, including whether or not the application has
been” brought: promptly, the absence of any valid =~
explanation for delay, lack of diligence on the part of the

applicant”.

In another case of Felix Tumbo Kisima Vs. TTCL and Another, Civil

Application No. 1 of 1997 (unfepbrted), the Court held among other things that:

"It should be observed that sufficient cause should not be
interpreted narrowly but should be given a wide
ihterpretation to encompass all reasons or causes which ére
outside the applicant’s power to control or influence

resulting’in delay in taking any necessary step. -

Flowing from the above precedents, the Court has developed a number of
factors to be considered and taken into account in the course of determining an
application for exténéidn of 1":ir-n'e.‘ For insfance’ in'Lyamuya Construction Co.
Ltd Vs. Board of Reg!stered of Young Women's Chrlstlan Assoaation

of Tanranla (ClVli Applicat!on 2 of 2010) [2011] TZCA 4 (3 October

:
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2011) (Extracted from www.tanzlii.org), the CAT underscored and principled

that: -

(a) The applicant must accouht for all the period of delay;
(b) The delay should not be inordinate;
(c) The applicant must show diligence, and not apathy, negligence or
) sloppmess ln the prooecutlon of the action that he lntends to take
(d) If the cour" feels that there are other sufﬂCIent reasohs such as the |
exxstence of a pomt of law of suff cient 1mportance such as the

" lllegallty of Lhe deusmn sought to be challenged

Based ‘on 'the"-é‘b’ov'é’--g‘o\fé‘r‘nin'g‘ principles; normally; Cotirts” he've’been
considering the éirclimstances of each case and satisfy ltse!t'tfthe appllcant has
ac_i_vance’c'i;u:fﬁ‘c‘ieht ‘ceozs'e‘ foxdelay or otherwise for it to grant or refuse grantmg
the orders sought bythe apphcan’r c |

Coming to the ntettet tmctet ‘cohsid‘eration,. the teasons for delay is that,
the applicant'was ‘misled: by the-2" respondent that he will file & joint appeal.
The reason which Waé"éét?ohg-l§;f disputed-by the 1% resporident to be sufficient

or'gobd reason for exLenSIon of timna in the circumstance’of this caSe and stated

further-that there was o ahy materlal or evndence to ouppOIt her aIIegatlon

As‘vr‘ega'rds to the resons for delay, it is undeniable fact that the applicant
Wwas aware of the judgement date and very much aware ‘of its inmplication. It is
oA rec¢erd-that; the 24 r‘fe‘sbond'ent;her_ein FﬁIed his. éppe.al‘?ftitr'h'ely,‘lfa nd there was

no ‘any: material ‘or- evidenee frorti the applicant to support her: allegation that
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she relled on the ‘Z”d res:p(‘)n.d.e‘nt“prcmlse th.at he wlrll .f‘ Ieva‘ ]ornt anneall b‘eiltﬂ .an
a..gre‘ernent or-'c-ontract In absence of such evrdence there is nowhere thls Court
can rely to grant the prayer sought. As to the case cited by the applicant, Hodi
{Hotel Management) Company lelted Vs. Richard Nkomo (supra), the
same should be differentiated in a sense that, in the present case there was no
advocate involved and thus it r/vas the duty of the app,l.ica:nt tol.make-'follor/v np

of his or her case.

‘“The applicant herein exercised extremely negligence not to make follow up
in order to assure herself that the same has been filed. The fact adduced by the
applicant that the delay -was:caused by the respondent, in-my view,:is an

afterthought and made up to cover up her negligence.

'- Furthe"r,‘ being parties in the same suit doesn't necessitate that the aggrieved
parties should file a joint appeal, each party has the duty, if aggrieved. to take the
necessary steps to set the appeal process in motion. Failure and negligence on the

part of the applicant-to made follow up.and do the necessity to safeguard his

rights can‘t.be put.to the 2" respondent.

On the issue of accounting for each day of delay, the applicant and the 2"
respondent were partiesrtn-- Land Application No. 5 of 2019, the decision of the
- said Application ‘was delivered on 19/01/2023,.and that for purposes of filing an
appeal to this Court'the time-lapsed on 4/3/2023. The applicant claimed in her
affidavit:that:the 2"4respondent made her believe that he will file a joint appeal,

first the applicant had the duty to make sure that the appeal is filed within time,
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thgt _is_‘, .b,ef,'ovr»e or. Qn,.f_}/3/_202_3. The applicant. [odged this appli_c_a_pion on
16/.08/2023 after she had found out that she was not a:party to Civil Appeal No.
37 of 2023 on 3/8/2023. Frbm 19/01/2023 to 03/08/2023lwh'en she became
aware of the Land‘Appeal No. 37 of 2023 is the: total of 196 days which the

applicant has to account for.

.. In-the circumstance, the applicant was legally required to account for each
single ‘day ‘of delay t6 convince ‘the Court that she djq-;n”c'ﬂjtfact';__neg-lige'h-tly:"or
sloppiness. To cement: this position, 1 arﬁguided by plethora of authorities of
this Couft and the CAT which held that failure by the a'pplicént to-account for
each day of delay-W.iilfi"n‘ot‘i‘trigger the Court to grant for the éxtension_ of time
sought. See: Sebastian: Ndaula Vs. Grace Rwamafa (Legal persqnél
representative :of  Joshua. Rwamafa), . Civil Appeal. No: 4-of 2014, Court of
Appeal), Tanzania Coffee. fBio,a.;rd_.Vs-. Rombo Millers.Ltd, Civil Application
No. 13 of 2015, .Court of Appeal, Bushiri Hassan v. La___t.:i‘f;a._l_uki.o_ Mashayo., |
Civil. Application-No., 3 of, 2007 (All unreported), to mention a few..In Bushiri
Hassan’.case for instance, the Court insisted on the need for the applicant
seeking an. extension of. time. to.account for each and every day of delay where
'tStated that:.,._f%,_ e i L

:“Delay, of even.a single day, has.to be accounted --fo‘r:‘
- .- otherwise: there.“would be; no point of - having- rules -
v.".:.Pf.,es(.—Tib-in-Q -“_vpve;..“j{o‘ds_lwitlji_n_whic.h___,_Ce_rtain.step__s havetobe. . .

taken"’ ;o it R
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From the ‘above discussion, .clearly the applicant has failed to account for

all days until she came in the doors of this Court to file the instant application.

Coming to the 2" ground of ill‘.égality, ‘.the applicant pegged her complaint
on violation of section 23 (1) and (2) of the LDCA. For ease of reference, clarity
and better understanding of the provision of the law, I find it apt to reproduce
as hereunder: - -

71 The District Land and "Housi‘ng' Tribunal established” under ~
- .section. 22 shall .be composed of at least.a Chairman .and not
.. less than two assessors. |
. 2 Thg-‘Di;:shtr‘_i,ct Land gr)d_ Hous_ing-T__ribgnaI,s_hg_ll be duly con§ti§ut§d_ PR
~when held by Va Chairman and two assessors who shall be
required to givé out their opinion befcre the Chairman reaches

the judgment. -

Iilegalli'ty'a's' one’ of ‘the reasons for extension of time, héd been a subject
of discussion in'a humbér of authorities of this Court and the Court of Appeal of
Tanzania. See: The ;PfiﬁCipéi‘ Secretary, MinAiistr'y:' of Defence and
National Sé‘.;‘\fli(::é Vs.i.De{n‘-arr{ Valian"abi’ii'a"ijiggzi] TLR '38:7. éﬁd Lyamuya
Constructfdn Co Ltd (supra). In the latter case, the CAT had the following to
state:: ...

... *The Court... emphasized that such point of law, mustbe = " -
‘that of “sufficient impoitanee” and T would add that:it must - . -

- -also-be apparent .on the: face of the record, such-as: the .. .- .-
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. ques |on of Juri~d|ction not one that would be drscovered

by a Iong drawn argument or process.”

© Also, in the case of Charles Richard Kombe vs. Kinondoni Municipal
Council, Civil Reference no. 13 of 2019 (unreported), after defining the word illegality,

the Court went on stating that: -

“From the above dec.15|ona, lt lS our conclustlon t"rat for‘a

dec15|on to be attacked on ground of lllegallty, one has to

“successfully argue that the coutt acted illegally forWantof 1T e
" jurisdiction ‘or for ‘denial of right t6"be heardor that the " "

"L matter was imébarred”.

'Regarding -the’-'i'SSu‘é ‘Ofillegality as presented by the éobli'é‘a’nt my holding
is that, upon perusmg “the records of the DLHT for Morogoro via' Madai No. 5 of
2019 whereln the 1 'respondent stood aé the appllcant and the apphcant hereln
together with the 2“d respondent hereln (and other.‘rWo persons who are not
party to thls appllcat.on), stood as the respondents, and further upon
considering;deeply. the,origin of this matter sprang ,fre?m'@,nrimmc;.»v:a-..'_;)ieProp..ertvr
a. hou,ee_;«tha_t was sold by.the 2" respondent herein to.,tt}e,,appl\icant herein and
some. of the, m\\onﬁi"es were, transferred into. the ﬁank-’/:-‘icéwntfmed by the 1%
r_e,sp,o‘.mdent,-;there_i-n (TZS. :;_L-i.‘,-vl38.,000/.;-,),. I _have.spotted, ,exi;stenc,e_ of. a. point. of
law..of -;s_ufﬁc_ient;itm,poit«tanzce -o_n.th,e records of the trial DLHT-to warrant. this
Court-exercise_its discretionary: powers. to grant; the jorders.sought .by. the
#




a'pplfi,tanta.-for;:enla.rge‘menti of time so that she can apply before -thvis:-.(,:o.urt' tobe

joined asa party in Land Appeal No. 37 of 2023.

In my considered view, if the diébute will be left unattended conclusively,
may escalate their feuds and tensions among the parties to this application and
Land Appeal No. 37 of 2023 which is before this Court (Ext. Jurisdiction) and

‘perhaps will'amount to-an endless litigation.

" For the above reasons, ahd'for thé ends of justice, it is my holding that this
application should be considered positively. Accordingly, I-proceed.to. grant
extension of time as prayed-by the applicant so that' she' may actualize her
intention.to: be joined as“a party in Land:Appeal No. 37 of 2023-within twenty-

one (21) days from the date of this ruling. It is so ordered.

DATED at MOROGORO this 31 day of October, 2023..

Nt
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Couﬁ:

Ruling delivered Qnder my hénd and- Séal of the Court this 31r day of
October, 2023 in Chambers in the presence of the Applicant and 1% Respondent
both appeared in persons, and unrepresented and in the absence of the 2"

Respondent.

Court:. . .

‘Right of the parties tc éppeai to the.CAT fully explained.
N

R
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