THE UNITED REPUBLIC OF TANZANIA
JUDICIARY
IN THE HIGH COURT OF TANZANIA
(MOROGORO SUB - REGISTRY)
AT MOROGORO

LAND APPEAL NO. 02 OF 2023

(Arising from the Judgment and Decree of the District Land and Housing Tribunal for
Kilombero, at Ifakara in Land Appeal No. 31 of 2021, Originating from the decision of
Mkula Ward Tribunal, in Land Dispute)

BETWEEN
ALEXANDER J. MNEGA.......c.coivimmmnne s nnssasnnans APPELLANT

NASORO S. MTOMI......cooociuvummrmnninnsssnmnm s sansansvusnsnns -RESPONDENT

EX-PARTE JUDGMENT

Last Order: 14/08/2023
Judgement: 13/11/2023

CHABA, J.

Before this _house of jUstice, the appellant Mr. Alexander Mnega
filed the instant appeal seeking to challenge the concurrent decisions of
the Di_strict.Land and Housing Tribunal for Kilombero, at Ifakara (the
DLHT) and Mkula Ward Tribunal, both of which decided in favour of the

respondent.

The main dispute between the parties” concerned with the harvest
of sugarcane. The respondent was leased the cane field which belonged

to the appellant’s father, fhe“ihl‘ate Joézﬁim Alexander Mnega, whose
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-

‘esta'txe‘ the appellaht administers. The deceased family convened a
meeting and resolved that t.he leased farms including that Which wés
leased to the respondent should revert back to the estate of the
deceased and the respondent seems to have been present as Ah‘is
signature appears in the minutes of the meeéting which were tendered
before the trial Tribunal. Sugarcane was harvested from vthat farm. The
respondent sued fhe appéllant before the Ward Tribunal on account of
the harvested sugarcahe in thaf cane field saYing that the appellant had
harvested the sugarcane while he had leased that field and the lease

agreement was yet to expire.

He further prayed’t’hat., the payment in respect of the sugarcane
which Was supplied tp Chama cha Wakulima wa Miwa Nyangumi Group
be 'with”h_eld, p(endin’g_ determination of the case be_afore thev Ward
Tvrib_d:n_al,. an injun.ction‘ Which was granted. After the héaring, the Ward
Tribunal decided that the respondent succeeded. The proceeds of the
harvest which were outstanding, were ordered to be paid to the

respondent.

Following such decision, the appellant was seriously displeased,

hence appealed to the District Land and Housing Tribunal for Kilombero,




at Ifakara. Thus, being assisted by Mr. Bageni Elijah, who was engaged

only for drafting, filed a petition of appeal raising three grounds, to wit: -

1) That, the learned appellate tribunal chairman misdirected himself
having dismissed the 2" ground of appeal over the appellant’s
complaint against the trial tribunal’s unwarranted denial of his
‘W'itness’ right to';te'stlfy without there being evidentlal and legal
support for «his"‘reasoning or ﬁndings. |

2) That, the appellate tribunal wrongly dismissed the 5" ground .of
appeal which Was wholly on the validity of the contract upon which
the trial tribunal wrongly relied to decide in.favour of.the respondent.

3) That, the tribunal erred in law and fact to have failed to properly re
analyse and re. evaluate the evidence on record, thereby it wrongly

.. upheld the trial tribunal’s decislon in favOur-of.z respondent who failed

to prove his-case.

At the hearlng of ‘the matter on 22/03/2022 the appellant
appeared in person and unrepresented Whlle the respondent d|d not
enter appearance in Court Accordmg to the appellants mformatron
though the respondent was duly served wrth the summons and other
relevant documents but he refused the service of summons. An afﬂdavrt
was produced before this..CoL!rt by the applicant tO"prOVe his'"statement.

However, despite’ of being served with the 'summons, the respondent
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m_eiintained his_non-appearance, which made the Court to order that
respondent be served through substituted services. In compliance with
the Court’s order, the appellant published the summons in three issues of
Mwananchi Newspaper dated 4, 5" and 7 July, 2023 respectively. Still
the respondent did not appear. That is why on the 14/08/2023 1

proceeded with the hearing of the present appeal ex parte.

As hinte‘d‘ above,.ait the hearing of the appeal, the appellant
appeared in person, and unrepresented. During .the hearing, he
manage_ci_‘to addressl all grounds of appeal. Starting witﬂh'the first
ground, the appellant submitted that, his witnesses who would have
proved on the harvest of sugarcane in the disputeo land, were denied
opportunity to testify. On the second ground, he pointed out that the
Tribunals did not consider the duration of the agreement which was to
expire around the year 2020. He relied on the evidence of one Athumani
Muyoke '(PWZ).' Regarding the third ground, he argued that the
respondent’s claim based on hearsay evidence that during the harvest,
the respondent was not around, thus no proof ‘that the appellant
narveSted the 'sugércane. He invited this Court to examine the evidence

adduced before the trial Ward Tribunal and the whole proceedings.




On the basis of the above backgrouhd and submission, I am
prepared to detérmtne 'thenwerit of this appeal. I am aware that this is a
second appeal and the vtwo Tribunals belew have had a c‘dncurrent
finding of fact regarding the facts and evidence. Also, as it appears, they
had a unanimous position regarding the status of the objection raised by
the res;pondent“ as ag‘a’.in'ét eligibility of the two witnesses on the ‘side of

the ?bpénént;f; o

, When euch a 5|tu.at|en occurs, th|s Co-urtslltb.erty tov denart fro'm |
.thelower Trlbunal E ﬁndlng |s llmlted espeCIaIIy on the flndlng of fact(s) |
The pnnCIpIe has been to the effect that a second appellate Court
cannot vacate the concurrent ﬂndmgs of the lower Courts or Tribunals
nnlesls therewas misdirection ot the law or'p'rinciple in appreciating the
evidence and reachlngat the finding which ‘was miade. The'p’*reced:ents
are numerous on this’ pt’i’szﬁbhbf the law. Among them is the Caée of
Trevor Price ‘and ‘Another Vs. Raymond Kesall [1957] EA 752

wheré it was held that: =

“ "WAere /l /5 apparent thatr the ewdence haa nozt beea o
| fub]ectea’ to adequate scrut/ny by the tr/a/ Court“ '_ |
.before expressmg a view, derlved from demeanour or_. B
":"re//ab///ly of a W/tnes.s, /t is open to the lappe//ate

;:COU/T to f‘nd that the view of the trial Judge | I@\
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regarding the witness is ill founded and, where wrong

inferences have been drawn- from the evidence, it Is

the duty of an appeflate Court to evaluate the

evidence itself”

The Court of Appeal of Tanzania in the famous case of the
Registered Trustees of Joy in The Harvest Vs Hamza K. Sungura
(Civil Appeal 149 of 2017) [2021] TZCA 139 the ruIe was followed

and the Court observed that -

| "We are as We// aware of the fact that z‘hls /5 not on/y )
a secona’ appea/ but the appea/ s seek/ng lo fau/z‘
f'" na’/ngs of two concwrent deC/5/0n5 Ord/nar//y z‘h/s
o‘ourt Wou/d not read//y d/sturb such fnd/ngs un/essu
it 'Can 'be'é}'émthtratea’ that the findings of the lower
courts, are clearly unreasonable.or are a result of a
complete- misapprehension of the substance of the
evidence or that the findings are based on a violation
of. some principle-.. of law - culminating, into . a

miscarriage .or justice”. .

Being m:'indful"of‘the above rule which this Court'is obedient and
compliant, I pay the respect to the lower Trlbunals flndlngs deserve in

the process or examrmng the |ecords and evldence cautlously However,
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when there are sufﬁdent grounds the appellate Court is supenor it can
rectn’y the errors and make any order Wthh it deems appropnate for the

interest of justice.

On scrutiny of the grounds of appeal, I will start addressing the
first ground of "a.ppe_a_l- but in respect of the second .and third grounds of

appeal, in my view, the same fits to_be determined 'jointly. -

“On-the first ground the appellant complaint is that he was denied
a rlght to be heard through hlS Wrtnesses basmg on the ob]ectlon ralsed
by the respondent It Would appear that the appellant does not accept
the merit of the respondents obrectlon and further rs challenglng the
decrsrons of the Trrbunals in respect of that ob]ettlon “The appellate
Tribunal a'gre'efd that the objection” was valid and that t_he"tr!iaI: Ward
Triburial was correct to have rejected those wi'tne'ésens"‘."In resolving this
ground, I”sﬁtudlously examined the tecords of both"’Tri’bunaIs’bélo"w.”.What
transplred ‘before thé trial Ward '"':l"r:ib'unal"ls: on pages 31 39 0f the
handwnt’cen przo'teed'ihgefilfvh'ifch ‘shows after the appeliant testified " when
tnenrst withdss of the éb‘béllént was p'repared to testify, the trial
Tribuhal received an dbjeéf"tidn’é"si follows: -

'Veab/a.5/7ar)/d/ fla]atoa n”aelezo yake nla’a/ a//fnwe/(ea

, p/ngamm m/W.a f'ana /man/ na 5/75/7/0’/ kwa sababu

A
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/(ab/a /(6’5/ /ta/jaanza sﬁah/d/.a//enda kumaona mda/ na
/(utaka awe 5/73/7/0’/ Wake a//pom/(ataa anashangaa
kumuona shahidi huyo huyo anakuwa shahidi wa
mdaiwa...Pili ni kuwa mdaiwa alidai kuwa hana
shahidi ila ana vielelezo ambavyo vitatosheleza. Sasa

shahidi kawapata Wapi?. i

| The gist of the abeVe excerpt from the trial A"'V4Vard Tribunal in this
Court’s language‘ is that before the withees' gave his statement the
claimant ob]ected to hlm that had no trust to the Wltness because
before commencmg the trlal the W|tness went to “ls.ee. the clalmant and
expressed his lntentlon to be hlS witness, but he refused. However, he
was surprised to see the same witness became the respondent's

witness... Secondly, the respondent claimed that had no witnesses but -

_Ohly exhibits that could suffice to prove the matter. Now, the question s,

where did he obtained or secured the witness. The other reason was
that, the appellant told the trial Tribunal that he will not call witnesses.
After hearing the objection from the respondent alone, the tribunal did
not invite the appellant to address the objection, but proceeded to

uphold the obje'ctioh in the fblldi)vihg words: -

e
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"Baraza fimekubaliana na pingamizi la mdai na kumiaka
shahidid asitoe ushahidi wake. Baraza linaendelea na shahidi

wa pill”.

When the second witness was ready to advance his testimony,
again, the respondent raised an objection to the effect that, the said
W|tness is the one who advrsed h|m to report the ap}pellant to polrce also
that the appellant.sald that he did not have any Wltness This time again,
same trend, same verdict. The trial Tribunal upheld the objection without
any audience "to"t:heia'ppéllaht;" Judgment folIoWed"'a"rnon'th"later,' on
11/02/2021 to- the Sppellant’s disfavour. Such trend vas blessed by the
first' Appeliate’ DLHT which reasoried that, those witnesses were unfit

and it was too hard for the trial Ward Tribunal to believe them.

In thls second appeal tne appelldnt |s'therefore |nV|t|ng the Court
to decrde whether quch a conduct of proceedlngs by the trlal Ward
Trlbunal and |ts conflrmatlon or upholdmg by the ﬂrct Appellate DLHT
were correct To resolve thls contentlon 1 had ample tlme to review and
examine the. lecords of the trial Ward Tribunal and first Appellate
Trlbunal. F'u‘rther, I's’p'eht “my' time to s“c’rutlnlse'th‘e relevant part of trial
broceadings Guoted herein above. In my considered view, T found” out
that' two ‘principles are relevant to the proceadings.” One; is on
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competency of the witnesses and, Secondly; is on the principle of natural
justice which is centred on the rights to be heard. On those two
principles, among others, the iower Tribunals proceedings will be tested

against the decisions thereof.

| R_egardintj'. compete'nc_y of witnes_se_s, it'is a 'thrue Statement of thev
Ile.wthat any person Wno is aware of any fact and |s able to recpond to
any questlon put to him quallfies to be a competent Wltness |n the case,
gnie.‘sﬂs.ﬁ ne :|s_,:e>‘<eluded‘_ by the law. This is notW|thstand|ng the issue of
\:N"hether ot not‘“ne nas intetest to serve in the case. What is stated above
dwells 6n thé ‘spirit of section 127 of The Evidence Act, [CAP. 6 R. E,

2022] which provides thus: -
"_727 (J ) El/ery peraon 5/75// be Competent to test//j/. -
un/ess t/7e Court CO/?S/dé’/‘S that he /5 /ncapab/e of

| understana’/ng mé questlons put to h/m or of g/V/ng |

| :-'ratlona/ answers to mose questlons by reason of .

| 'leﬁder ' abe, eXé?'eme old age, disease (Whether of

body or mind) or any other similar cause.”. . . ...
I understand that, "the trial Ward Tribunals 'é?e'n'ev'elr bound by
strict and techmcal rule:, oF evndence and the exclus&on of Wltnesses is a

limited avenue as the same | terhnlcal There should be a cogent and
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fair reason to .,exlcljuc__ire a___;pers_:on' from testifying in.Court or Tr_i'bunal.__I,n
my opinion, the anatomy of this jurisprudence was beyond the height of
the trial Ward Tribunal’s ability to handle, though it purported, to deal
with it. The excluded witnesses in this case were both for the appellant
while the objection was baseless and the trial Ward Tribunal should not
have tipheid it. )

.Elveﬁn theractthat the sardl pereone ha‘d other e‘ncodnters-vx'nth the
reepondent WOU|d-I’IOtVIpSO facto drsquallfy them from testn‘yrng .Of
course the Werght to be accorded on thelr testlmonres is another |ssue
Wthh would have been for the trral Ward Trrbunal to‘gauge but flrst

they must be accorded the right to testify before it.

Wpart ’from tha‘t.'x'the appeilant S,«}as ‘not given any. ch‘ance t_o reply to
the ob]ectron on both wrtnesses What the tr|a| Ward Trlbunal d|d was a
pure contl aventlon of the prrncrole of natural Justrce | To fold the whole
gro”nd the trra! Tribunal contravened the pnncrple of natural ]ustrce in
two ways; One - whe‘n |tvdeC|ded the objections against the appellant’s
witnesses and 'exclided therm witholit affording a right of heating from
his' side. - Tivo - when it dacided the ‘m'ai'n case after ha‘ving'denied his

rrght to have the tes trmonles of Lhe two Witnesses.”




'6bvibusjy, feill.Jreﬂof’.the. Couft of Tlribunal to stick . fast to the
principle . of natural justice, vitiates the proceedings and all doneu
becomes a nuIIity-._This is what was underscored by the Apex__Court_of
our Land in the case of AAbbas Sherally & Another Vs. Abdul S. H."
M. Fazalboy, Civil- Application No. 33 of 2002 (unreported), which wés
quoted with "a.ppr'o'vél"i'h the case of Margwe Erro & Two Others Vs,
Moshi 'Bal'ija!til"ij; Civil Appéal No. 111 of 2014 (unreported), where the

Court he‘ld'ih'te'r—a‘lia that: -

| o ”The r/g/n‘ of a pan.'y to be heard before adverse o
| actlon /s taken aga/nst 5uc/7 pady has been staz‘ed o
| and emphaS/zed by the Courts in numerous deC/S/oﬁs |
- -—That r/ght /s s0 baS/c that a deC/5/0n Wh/ch is arm/ed
- at in wo/at/on of it will be nullified, even if the same
decision would have been reached had the partj/.[zeen
heard, because the v/o/et/,'on /s considered .to be.a

breach of natural justice.” .
See al‘sc')?"thve Caééé .o"‘ RS A ‘:'I‘.imited Vs. H‘ahépvaﬁl Automechs
Limited & Another [2020] 1 TLR 589 (unreported) and Christian

Makondoro Vs Inspector of Genera! Pollce & Another (Civil

Appeal 40 of 2019) [2021] T?CA 30
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Plaunqrehance onthe abc';\'/‘é:vpre‘cedents, I am afraid to hold that,
the whole proceedings of the trial Ward Tribunal was fauity. Same
appl'ies to the proceedings and the decision reached by the first
Appéliate DLHT. Even in the case of Danny Shasha Vs. Samscn
Masore & Others (Civil Appeal 298 of 2020} [20621] TZCA 653

(extracted from vwww.tanzli.org), the' CAT maintained that in case of the

fatllt of this nature. all proceedings should be nullified and retrial be

ordered when convenient. This is what the CAT stated:
"T‘?@ f/rsz‘ appe//az‘e court ought o have om’ered Ao

rez‘r/a/ aﬂer ccms/ae /r/g maz‘ me parz‘/eb Were den/ed

the r/a/n‘ to b«.ﬂ neard Thls be/ng an /nﬂaction which

V/o/az‘ed L‘he /u/es of natura/ ]usz‘/ce reqwr/ng l/7e

| tr/bund/ to aayudlcaz‘e over a matz‘er by accom’/ng the

parties full ﬁe&mg,be@re deciding the dispute.” . .

Comingﬁ.‘_to. the matter u_rjder-;:g:oljn-si.d:era;tion,-x_th.e;e‘ were. two issues
as earlier e:.)bserved_..- ,, According-af-to.-.,.the-sremedy: which. suits the
circumstance, the othet. gi ounds of apped! are- prerempted. In Ally
Rashid & Others Vs: Pernmnanent Secretary, Ministry of Industry

& Trade & Another {Civil Appeal 71 of 2018} [2021] TZCA 460
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(extracted from www.tanzlii.org), the Court addressed on' the hierarchy

of issues in Court’s determination in the following terms: -

"There are two types of issues, there are issues of
| /éw :ahd | v/'ssu.es of fact These issues ére | not
dez‘erm/nab/e at random Acco d/ng to /aW t/iey musz‘. "
| bev deternr/ned n sec‘7uence‘ the issues 01‘ /dW start.
R and /f the y are overru/ea' those of facts fo//ow /et us
hasten to state right here that If the issues of law.are
upheld, the court is precluded from entertaining

fssues of facts’.

In the Aily Rashld & Others \Is Permanent Secretary,
Ministry of Industry & Trade & Another (supra), the CAT having
referred further to Order XIV Rule 2 of The CIVI| Procedure Code, [CAP.

33 RE 2019] (the CPC), which prowdes that issues of Iaw must be tried

first, rested as foliows: -

. Ve .. . .
M N . B N R '

"[n a V// z‘r/als and even /n C//m/na/ pr oceed/ngs z‘r/a/
Coun‘s are reqU/red by rules of procea’ure to t/}/ and
deferm/ne issues of /aw f/rst /f such /ssues  arise

before gen‘/ng z‘o determ/n/ng issues of fact¢

On the ground of the sericus faults commltted by the trial Ward

Tribunal WhiCh were aI:.o upheld bv the ﬂrst Appehate DLHT I proceed
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to 'n'ull_ify all the ﬁrgceedings, .ﬁjL'idgments, decree and orders.stemmed

fromgpo__th___]'ribunels, below for their ,lwil.fu_! ne_glect__ p:f..th_e basic principle of
natural justice on the rights to be heard. Having}so said and done, 1 ﬁ_nd
no basis to proceed with the other grounds of appeal which are mainly
based on facts but the determination above suffices to dispdse of the
entire 'éppeél .“Shouid anyof the parties be interested to bursue for what
he believes to be his rlbhts, he'is at {iberty 15 institute the matter to the
Hibinal with competent jurisdiction 6 deal with the' matter according t6

S AR T2

the law.
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10 the il event, 1 hold tha this appeal is merlorous and i
hereby atie\;ved _With_coste“pavahhie by the respohdeht: Fet evoidahce of
doubt I have reached to a Conclu5|on that the proceedlngs “J.udgments
decree. and orders emanated therefrom both Iowern Tribunals are nullity
for violation of the right to be heard, hence declared to be null and void.

O'deraccc)idlngly

JUEBGE

13/13/2023




Court:

Ex-parte judgement_delivered under my hand and the Seal of the
Court in Chamber’s this 13% day of,'NeVember, 2023 in the presence of
the Appellant who appeared in "person', and unrepresented and in the

absence of the Respondent
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13/11/2023

Court:

Rights of the parties to appeal to the CAT fully explained.

i6|Page



