IN THE HIGH COURT OF TANZANIA -

(MTWARA DISTRICT REGISTRY)

AT MTWARA
CRIMINAL APPEAL NO 27 OF 2023

(Originating from Kilwa District Court at Kilwa Masoko in Criminal Case
No. 4 of 2020)

ABDULRAHIM SELEM-ANI.H_ASSAN _._.-.._..-._._.._.._..-...__.........;..,._.-a-..:AP-PELLANT
VERSUS o |
THE REPUBLIC........ ks mdadntausaEranERRTE ST S RESPG_NDENT:'
JUDGMENT -
170 & 3% July 2023 |
LALTAIKA, J.

Wh\/ would anyone be sent to jail, say for 20 ye'ars-, for being found
with some pieces of meat of a bush pig? Of all animals, a bush p:g7 Not-
for killing an elephant rhmo, or at least a giraffe? Apparent_ly_., .o.u_r-__'_
cultural heritage has made a dtstmctlon hetween* superior “and mfetf'_i'oi'__"'
animals. However, in environmental law and conservation _scieri_ces;__.,thi's_
difstinctidn is largely irrelevant.

I this judgement I will explain; in simple ]a.._rig_u'é:g_e,'_}thgz -¢o'h-ce5£s of
anthropocentrism and biocentrism in '-environm_éﬁfai';'éthiés.‘ Thealmis |
to shed some light as to why, in our-country, wild an:i'_ﬂmals are pr o_té(':ted_' for
their ecological not social or cultural value. I _‘,’w'iil _also .cl_afify_t‘he'.

h.arid!ing of the minimum sentence of 20 yeérs‘ for ioWe,’% courts.
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The appeliant herein, ABDULRAHIM SELEMANI HASSAN, was
arraigned in the District Court of Kiiwa at Masoko cha_rged with uniawful
| poSsessi_or‘l of government trophy ¢/s 86(1) and (2) (d) (i) of the Wildlife
Conservation Act No 5 of 2019 as amended by Act No 3 of 2013 read
‘together with paragraph 14(d) of the schedule to and section 57(1) and
-sectl.on 60(2) of the Economic and Organized Crimes Control Act Cap 200 RE
2019, | o

It was the prosecution’s story that appellant and another not in this
court, on 1/8/2020 at Tingi Bus Station, Kilwa District, Lindi Region were
found.in unlewful"possesslon of -gov_ernm'ent_ trophy namely 82 kilograms of
'bush‘pifg' meat"vallied_'et'_TZS' 1’_-,946,28_0‘ property o_f the United Republic of
Tanzania.

When the charge was read over.and explained to the appellant, he
'denled wrongdemg The court conducted a full trial. On belng convinced that
the prosecutlon case. was proved as requured “the trial court conwcted the
appellant .an_d sentenced him to pay a fine of TZS 2,910,420 in case of failure
to pay sUch-e -ﬁne- serve 10 years in prison.

Needless to say, the appellant is dissatisfied with both conviction.and the
sentence He has appealed to this court on seven grounds. Irrespective of

the many grammatlcal and. typographical errors I take the liberty to

reproduce them hereunder
7 ‘That fhe S'E'CTIOH 106 of the Wildlife Conservation Act and Section 38( 1) of the

Criminal Procedure Act were not complied with durmg the search and sejzure
of the Goverriment Trophy. (bush. plg meat).
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2. That the rial Magisirate erred in law and 1act refying on exhibit P2 (seizure

certificate) evidence prove that (sicl) the alleged bush pig meat Were found

with the appeflant _

That the trial Magistrate erred in law and fact by convicting and senmncmg the

appellant basing on the inventory form for disposal of the exhibit but Resident

Magistrate of Kilya Primary Court wﬁo did give z‘he order of desrrucﬁon aid nar

give the evidence testimon V.

4, That the trial Magistrate Court erred for failure to observe, z‘haf the prasecutxon
evidence was basing on mcred/b/e wncort oborafecf’ contradictory and had
jnconsistence evidence.

L

5 That the fower court erred in law and fact by canwcﬁng and sentenang the
appellant while the exhibit register was not tendered to pro ve: of (51(:/) fhe said
tropfiy.

6. That the pfosewﬁon fa;/ed to establish r:hafn of cus[ady ance the z‘rfa/ Court

erred by wrongly convicting the Appe//am“ without: conszdenng the prmcxp/es
gurding chain of custody,

7. That the trial Magistrate erred in law and fad by con victing the appe//anz‘ ina
case which conducted [sict) contrary to the law. whereby she failed to comply
with the mandatory of (sicl) me section 230(1) of the C‘rfmfﬁa/ Pracea’ure Acf

Cap 20 R.E. 2022.
8 That the case against the appeﬁam‘ was nof proved beyond reasonab/e a’oabr
as required by law,

On the 5t day of July 2023 the appeﬂant Iodged four addfttonai'_
grounds of appeal. For reasons that will be clearer’ soon I choose not to

reproduce the aodlttonal grounds

When the a_.ppea_[_ was called for hearing on the 17 day of July 20_23.,
the appeiiant apﬁéa'red in person, unrepresented. Thé'-f_ré_sgpnd‘é_nt Rép_l_-ib.lic;_
on the other hand, enjoyed skillful services of Mr. _ﬁj'el.chiar Hurubano,
learned State Attorney. The appelfant prayed that the learned State-,Attofh’éy
proceeds with responding to his grounds of appéa]._ However, he résetvéd:
his right to a rejoi_ﬁ'der-in case the need arose.

Taking the podium, Mr. Hurubano annourced boldly that the respondent
supported both conviction and the sentence. The learned State Attorney
stated that he prayed for the court to examine the legé’lit-yf__tif .the
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sentence. He eXpleined-that the charge was filed under both section 86(1)
“and (2) and also _ur_i_der section 60(2) of the Economic and Organized Crime
Control Act (Supré_,-, which prescribe a punishment of 20 vyears
‘imprisonment with no option for paying a fine. He proceeded to
respond to the grounds of appeal as summarized in the next paragraphs.
Regarding the first ground of appeal, Mr. Hurubano clarified that the
appelient had complained that the officers who arrested him had no search
warrant.  Mr. _H'u-r_tjba'no stated that the respondent's view was that this
ground '_hac__:l'_-_-..'no__ merit "'b_ecause the arrest was made in an emergency
situation. He pointed out that section 106(1)(b) of the Wildlife
. Consew;ation_ Act (supra) allows searches without a warrant if they are not

conducted in a dwelling house.

Since the eppellent was arrested at a bus stand and not in his dwelling
h'euse Mr. Hurubeno argued tne search was lawful. He also emphasized
that the appeliant was not prejudiced, as there was no chance that the items
could be planted on htm Accordtng to him, all the necessary steps were
"foliowed and. there was an mdependent witness, the Hamlet chairman of
TINGI, as shown- on page 23 of the proceedings. He concluded by praying
that the first ground of appeal be-dismissed.

Mowng on to the second ground, Mr. Hurubano stated that the
appel_l;ant'co_rnplamed about the lack of issuance of an acknowiedgment'
" receipt. He argued that this ground also had no merit, as a seizure certificate
'Was;'i"ss_ued, and _-’t-he a‘_ppe!iant signed it, acknowledging that 82 kilograms of
bush pig [meat]'h’;ad-_-___bee_n im‘pound'ed_ from him. He cited the case of IDDI
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MCHAFU V. REPUBLIC Crim App No 328 of 2019, where it was held that
lack of a receipt is rot fatal when the accused signs a certificate of seizure.

Therefore, he requested that the second ground be dismissed.

Regarding the third gmund which concemed the tendermg of the
inventory form by OSCID (PW5) instead of the Magrstrate who had lssued lt
Mr. Hurubano argued that this ground had no merit. He pomted out that the
law allows an exhibit to be tendered by anyone who has knowledge of it,
and PWS5 had testified that he was the one who took the_‘.e;ghl_blt,__to.._c_our_t_-for
disposal. He also highlighted that the appellant and -én'ethet' lh‘diVldUalwere
'present in court when the exhibit was bemg destroyed and the appellant-
did not oppose it. Mr. Hurubano concluded that the appellant did not. cross-f
examine PW5 to express his dlssatlsfactien leadlng hlrn to pray for the'

dismissal of the third ground.

Regarding the fourth ground argued together with the fi rst'addlt'llt)n'a'l:_
ground, the learned State. Attomey clarlﬂed that the appellant claimed. that'-'
there was & contradlctlon in the evidence of the prosecutlon Mr Hurubano
maintained that this ground had no merit because the drsc_repan_.cy in the
weight of the meat (ranging from 42 kilograms _to. 82 kilograms) wae_;_mlnor
and did not affect the sentence and conviction.

| _H‘e'-clar_iﬁed further that the sent'ence_ was based on the value of \the.me'a_t,__
not its size, and there was no contradiction on the value. He also-bolnted
out that PW3, a Wildfife Officer, had established that the meat was 82
kitograms, and according to section 86(4) of the WCA the content of the

valuation ee_rtlﬁt_:_a_te is considered prima facie ewdence_, T_herefore,.. he
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'a'r‘g'_Ued that PW3's evidence should be taken into cognizance. While
acknowiedging th_é p‘r-es_e‘hte of minor contradictions, Mr. Hurubano cited the
case of ISSA HASSAN UKI v. REPUBLIC Crim App No 129.of 2017 CAT,
Mtwara, which s_taté_d that minor contradictions that do not go to the root of
_t_h‘é case c_an_not__'inva'l_i'date the sentence.

 Mr. Hurubano proceeded to address the 5th, 6th, and 3rd additional
grounds of appeal, which were related to the complaint on the chain of
custody. He stated that i-h'r.espondin'g to this complaint_, he had consulted
case (‘é’WS of the Court of ?—\-ppeal, which established that a chain of custody
did: not necessa.ri_lyj'need; to be proved through documentary evidence.
-'Inét'ead,- it was'-'s;jffi.t:ie:nt for the prosecution witnesses (PWs) to establish
the c_h-_ain.--of' custody through their oral év_id'ehc'e.

Ac(iord_ing_ to Mr. Hurubano, the .Pros_ecuti.on Witnesses' evidence
succe_ssﬁ.iliy- éstab-l'iéh‘ed the 'chain of custody. The learned State Attorney
as'sérte"d that 't_'h'é'_ lower court's records showed that the exhibit was
impounded by PW4 from t'he: appellant. PW4 then passed it on to PW6, who
acted as the exhibit keeper. Su'bséQuently_,-, PW6 handed it over to PWS, who
took-thexexmbj‘t\ to court for disposal, and PW5 appeared in court to tender
the invéﬂtO'W." “form ‘(exhibit PE3). Mr. Hurubano concluded that these
grgu_nds h‘ad-no metrit, and he prayed for their dismissal.

- éegafding the 7th ground of appeal, which alleged that the trial court
failed to comply with -séf_:tions 230(.1)_ of the Gri_mina] Procedure Act Cap
20 RE 2019, Mr.. H_U,rub‘ého stated that he chose not to reply to this ground.
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He clarified that the cited section of the CPA did not exzst mplymg that it

was a mistaken reference.

In response to the 8th ground of appeal, which was argued together with
the 2nd and 4th addltlonal grounds, Mr. Hurubano addressed the' cla:m that
the prosecutlon case was not proved beyond reasonab!e doubt He explalned

that to establish the offence, the prosecution _neede_d to prove two _ele_me_n_.ts,

On the first element, which required proving that the ltems lmpounded
were government trophies, Mr. Hurubano reférred to the test|mony of
PW3, a Wildlife Officer, as recorded on pages -26...and5_2-7__ of the proc_ee_dlng_s'-.;.
He argued that PW3 had successfully proven t_hié—elenjieh_tﬂ bayond "rea_eoﬂﬁ ab le

doubt for the f.ol_io.wing reasons:

Section 86(4) of the WCA states. that a trophy valuation certlt‘ cate 1ssued
by the Director of Wildlife, or hlS officer becomes pﬁma fac;e ewdence on 1ts:
content; Since PW3 had presented a -val_oat_lon certificate mdicating_ t_ha_t t_he
meat was from a bush plg, thereby being a "__gover'n.meht_ trophy, Mr.
Hurubano asserted that:this evidence was sufﬂaent -'tbg. etove""'_-the’ ﬁrst

e‘l_e_menti

The learned State Attorney argued further that PW3 s testimony ot page
27 explained how he d:scovered 28 pieces. of meat and 2 heads of bush plgs -
identifying them due to the meat still contaming the skm of the bush plg .
Accordmd to Mr. Hurubano PW3's explanatlon further sohd:t~ ed the
avidence. Therefore, he concluded that, in his opinion, the first element was

p_roven beyond d_ou_bt.
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Moving on to the second element, which required proving that the
.tré_p'hy' belunged to the appellant, Mr. Hurubano stated that the
.p‘roséCuti‘o_n had _sutcessfully proven fhis element beyond reasonable doubt.
He pointed to the testimonies of PW4 (page 35) and PW1 (independent
“witness) aé’_ evidence. PW4 explained how he arrested the appeliant and
'a'nothe'r-per's'on'whilef they were attempting to load the meat into a car. The
e_ppeil_anf had -'req.ueéted the assistance of the other person to load the
consignments in ‘the bus. Addist’ioria’lly, PW1 was present during the
-appellant‘s arrest Aecording to Mr. Hurubano, the testimonies from PW1 and
PW4 directly supported the claim that the meat belonged to the appellant.

Mr. Hurubano then referred to the case of NYERERE NYAGUE v.
REPUBLIG Crim Appeal No 67 of 2010 CAT, Arusha, where the Court of
Appeal stated that the best evidence in a criminal trial is a voluntary
'._c'p'_nfes,sioh from' the accused himself, He highlighted that - during the
proceedings, the 'an‘éHaht'CohfesSéd that he was arrest_ed_ with the meat but
argued that it did not befong to him. The appellant claimed that he was

transporting 1t on behalf of someone else who had ordered him to do so.

In hght of thlS confess:on Mr Hurubano contended that the appellant‘ '
statement conf“ rmed his possession of the trophy, which was sufficient to.

'_pr.o.ve-:the_ charge of "unlawful possession” as opposed to "ownership.”

- Lastly, Mr Hurubano reminded the court that the government frophy in
"'questlon was bush pig meat, which is. used for consumptzon as food. While
-acknowledglng tha_t the faw did not authorize using such trophy for foad, he
__refetenced th’e_chrt’_s.-op_inion in the case of HUSSEIN KAMTANDE V.
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REPUBLIC, where a distinction was made between a Jangflf Jirari and a
real jangili. Mr. Hurubano argued that the quant:ty of 82 kllograms-'
exceeded what could be: consrdered for personal consumptron suggestmg
that the appellant's possession of such a signifi (:ant amount lndlcated a_
different purpose. In conclusion, he prayed for the court to dismiss t_he
appeal In its entirety.

The appellant, on his part, prayed that his wri'tten Qf-_OL;'_rids"b'e taken
into consideration because they were detailed enough, 'a‘hd‘-if possible, he
requested to be set free, He stated that he used to. Work asa bus conductor'
and ‘agent for the SWAHILI and TOKYO buses to Dar and Masasr
respectively.

On 1st August 2020 at 8:00 AM, he received 3 call from an unknow‘h'
“person while he was with his wnce The caller mtroduced herself as Mama
Baraka and mentioned that she obtarned his number from hrs colleague,:
Husein Mbugila. Mama Baraka wante_d to know who was_.o_n_.__the :_shrft at the
bus stand and informed him that she had a box full of fried fish that ne_eded _
t_r;an_s‘portatioh._. He sqg_.‘g_‘e"sted- she take the box _to;.h'i_s'__ col_l'eag ue at the bus
stand, which she did. | D |

He then called Rashidi, who worked as a conductor for the TOKYO bus,
and instructed him to take the box to Masasi. He left His" hc’ime at 1’0'90'0' AM.
and inquired about who had brought the box. Rash:dr explained that Mama
Baraka had said it contained fried fish. At 3: 00 PM, he: recerved another call __
from Rashidi, and they tried to upload the boxes However they were'_

arrested by the police, who were pres_ent with erage. le_aders__._
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Durin'g-_-'the- arrest, the police asked them to open the box, but he
hesitated. E‘\)en.tua!'ly, a potice officer tore the box open and found the meat
inside. The officer questioned him, asking if the meat looked like fish. He
'res'p.ondéd that ‘he could call the owner, and when he did, Mama Baraka
éxpla‘iried‘ th'a\t' it Wés,bu_sh_ pig meat. However, the police officer took the
phoneﬂ and decided ﬁdt'to arrest the- owner due to the absence of a female
police officer: | |
 'He and Rashidi wére-tak_en to: the police station, where they were asked
to sign a piece of paper. The meat was weighed and found to be 42
ki'l_cg_rams; He mentioned that eating pigs wa's'-'ﬁot allowed in his Religion and
.-és_'s'e'rted that he had never been arrested for stich an offense before. The
mag_'is‘tra'te imFb'r'méd him that he had the .l'ight to appeal.

'Ha_v-.iri’g lzdispassmnately':coﬁsid_ered the grounds of appeal,
argum'énts by both parties and the lower court’s records, 1 am inclined to

_clarlfy 3 few lssues startmg with the law and ethlcs of environmental

is known as W_!idlif_e Law or WL for short. This is a part_of the Iarger
Envirenmental Law family. WL in one form or another, is as old as human
féi&/il_izafcji_an;-A».-_'Iea"d'ing author in the area namely Simon Lyster provides the
folfowmguseful historical insight:

“The use of law to protect wildlife has existed for centuries.
Forestry consetvalion laws in Babylon date back to 1900 BC.
Akhenaten; King of fgypt., set aside fand as a naturat reserve in 1370
- BC. Bmperor Ashioka of Indfa issued a decree in the t/?/xd centuty BC
whiich has 2 pamcu/ar/y contemporary ring abiout it.. ” {See. Lyster,
Simon  International _Wildlite Law: An__Analysis__of
. International Treaties concerned. with the canservation ef
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wildéife (Cambridge University Press 1993 page xx; emphas&s
added) .

In Tanzania, alth‘ough' customary laws of local 'c:ommu'ni-ti'e'q ex-ist'ed'
(and still exist to date) that regulate ut:lrzatlon of w:ldhfe it-was not untll
1891 that Wildlife Decrees were enacted by the German colonlal
government, These laws “regulated the offtake, the huntmg methods and
the trade in wildlife, with some endangered species being fully _p_rotec_ted.’f.
(See Wildlite Policy of Tanzaniz 1998 p. 1). | |

The British later took over from the Germans and ';pre_c;‘eeded to eriact_'
a number of laws includi‘ng the famous Fauna Cehsérvatinn Ordi-nléhcé
'Chapter 302 Laws, of Tangany:ka Many of the Iaws that were. enacted after_
lndependence of most African . countnes " reﬂected thelr colomal
predecessors. Prof. Hamuda Majamba ene of Africa s foremost scholars
in environmental law W|th_ sp_ec:_alzeatton in wildlife ]aw __prowde_s- the followmg |
insights-on the O.r_din‘an_ce‘ whlch is.;Eonsider'ed the '_fel-ﬁ‘-_.e'rtmn'e'_r Ofwﬂdhfe faﬁ_
in-our country: | | ” | N ‘

"The Fauna Coniservation Ordmance was. the- co/onfa/ govemments
main wildife management legisiation. The Ordinance was enacted
with the objecrfve of reflecting - the co/oma/ governments-

‘compliance” with the obligations under the mfemaz.‘;fona/ wildlire.
- eonservation and.management legal instruments it had assented and
ratified... Most of the provisions of ifie Ordinance: and the tegu/at/ons'
made thereunder were, however, gauged jin-a manner that ensured .
that the thriving trade in wild animals and trophies was not undu/y
affected. It is tfis wildlife management and canservatfan sef
up that was inherited by the independence gover nment of
Tanganyika.” See Hamodi Majamba “Wildlife Trade and ‘the”
Implementation of CITES in Tanzanla" 2000, Uganda Wildlife Soczety'
Research Report SeriesNo. 2+ p. 5 (Emphasis: added) o
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| The instant case falls under the subcategory of Wildlife Crimes, A
universally accep’ted definition of & wildlife crime does not {yet) exist.
However, it can be said that wzldlzfe crimes are 3 subset of environmental
crimes and are genera!fy acrs and attempts in, contzaventson of laws, both
national and inter national, protectmg wildlife. Wh]le some offences may have
been & part of the common law; or even customary law and many people
know-theymvoive_a “proh_iblted action” such offences must be fully enacted
| (and clearly -deﬁﬁed_ﬁ) to Confotm to the d’octrin__e of “no crime without law”
Nullum'crime'n .éine fege which is an important tool against arbitrariness
~in criminal 'juc'ticé\'

| In countrles such as Tanzania where. waldhfe is defined broadly to
) mciude plants wﬂdhfe crimes cover a Wtde range ‘of offences including those
that mvoive destructlon of habltats, illegal entry into a protected area
-possession of a weapon in a protected area, possession of a government
trophy without a I’iCenSe't__o-mentioh but a few. Nevertheless, wildlife crimes
.stﬁcf;z‘seffslf (in -st_ri'c-_'t_ééh_sé) ‘Fall under three large umbrelias (‘categories_’)
nam'éi\,? ii!’eéaihkjﬁ?ting (poaching), illegal possession and illegai
: trafrcki'ng/trade in wildiife resources, Tllegal possession may include a
. manufactured trophy and trophtes used for traditional ceremonies without

| reglstratlon

T._he bu_rd_en' of proof for wildlife crimes strictu sensu lies not
;-‘with the .fprose'cutié'n*but the accused person. This does not apply to all
) Wildﬁfé_c.ri’meé-Qr_-criﬁ__miina'l“j_uétice in general. It must be emphasized that this
'"ﬂi'p' side of tﬁe_'\,f\_éélfi'_-éis'ta b'l_i.shédf principie of criminal law does not-apply to all
'_wjldlfi'fe. crimes including, for example, iflegal entry into 2 protected area. To
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avoid ove_rapplicafi'on of this exception to the g'e_'netal: fuie_, sectlon 100 (1)
and (3) of the WCA provides categorically as foi!ows: |

100.41) I any proceedings for the offence of urlawitl hunting,

 killing, or capturing an animal conitrary. to 'the provisions of this Act,
the burden to.prove that the animal was huinted, killed or capfurea’
pursuant to, and-in accordance with the terms of a licencé’ fssuea'
permit:or authority given under this Act shall lie-on tfre pemon
charged.

(3) In-any proceedings for an offénce under Secffon 86 the burden
of proof that-
(a) the possession of the Ge vemment b“op/?y wa5
fawrul;
(b) the sale, purchase orother fransactfan re/abng
to the Government trophy was lawftl
(c) the accused had assumed possession of the
trophy in order to comply witi-the
requirements of sections 85 and 86;-or g '
() the traphy is-not a Government z‘mpﬁy, e
shall fie on the person cfrarged (Empﬁaszs addeaﬂ

Like  other enwronmental crimes, wildiife. cmmes- are -preni‘iséd on-
environmental principles and -ethics. There are two mam school of thought.
in enwronmental ethics name[y anthropacenti u:lsm and bmcentrism.'
The former is human centered while the latter ns hfe centered
Aﬂthropocmtr;asm is rooted i religious teachmgs that a human bemg is
superior to other creatures and’ is therefore. permltted to subjug_ate _tvh:em_.__I '
find the foll‘owin_g_-' explanation from Prof. Yan "_Gl___aizewsiki_:“eﬁt’rernelyﬁ
interesting: o - |

"This hiuman-centered theory is. reoted in the  biblical
injunction which extiorts Aumans to. subdue the earth and rule.
over living creatures /i Genesis 1: 28] N pmponents argue
 that the Bible envisages that human have dominion over the :
natural world and that nofhmg else1s of any intrinsic value or
moral importance. The approach allows bumans to act as t/;ey
please with respect to nature prowded they. are serwng
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human nature:” Glazewski, Yan Enwmnmeni‘a,-’ Law
South Arrica (LexisNexis; 2000} 9.

Biocentrism, on the other hand, is centered on connectedness of life and
écologlcal lntegrlty ThlS school of thought p!omotes ecological value of all
living things irrespective of 'thelr economic ar cultural vaiues. The concept of

| p‘rotectloh of genetic diversity, species, and ecosystem diversity (biodiversity
levels) underlies _t"his_fllfe.-t:entered ethic. Prof. Glazewski provides:

“Biocentrism...maintains that all fiving things have an inherent
worth by virtue of their being members of the. earths
community of fife. It follows that our duties towards nature
d ot stem from duties we owe fo our lellaw humans but are
owed . fp- nature independently and in its own right. A
blocentric ethic reguires that in deciding how fo act
cognizance must be taken of the potential effect of our actions
on” all ving things.”’ Glazewslﬂ Yan -Epvirommental Law

(supra} p. 9

Althou'gh -és 'a"membéi- of the :copvention on International Trade in
‘Endangered 'spécies of Fauna and Flora (CITES) of 1973 (signed in
Washmgton (USA) on 3rd March 1973 and entered into force on 1st July
1975) some’ spemes espe(:lally those listed in Appendices I and II get more
attent:on in Tanzama all species enjay legal protection. Law enforcement
officials clo not generally care whether an animal killed is-a problem animal
(pést) or n_ot._-_ |

| _' ' l'_iké sotn'e' t’radltidnal communities that do not generally eat bush meat,
_:._the appellant hereln testr‘r‘ ed that due to his religious. behef he does not eat
bush pig. Unfortunately, thlS claim alone is insufficient to exonerate a wildlife
crime foen__der._ I will come back to this later on applicability of the case of
Hussein Kamtande. | |
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As alluded to earher, [ am equa[ly inclined to spend some time on the
issue of sentence. The learned State Attorney Mr.. Hurubano has opined that
the sentence of 10 years imprisonment impesed by the trial court is lllegal
because the offence attracts a minimum sentence of 2{3 years smprtsonment
As a Court of record, I need to highlight new developments in the.l_e_w-_fa[_l_mg.

squarely on sentencin'g‘.of wildlife crime offenders.

Apparently, sentencmg is a very crucial functaon of the courts It IS also
very delicate and requires careful balancing of a number of factors. The
Court of Appeal of Tanzania in BENARD K_APOJ_O__S_‘(E V. R '-_Cnmtr_]a.l
Appeal ~ No. 411 of 2013 (unreported) clearly stated:

We must point out that, sentiments aside, sentencing has a criscial
rofe to play in the criminal justice system. In sentencing, the court
has to. balance between aggravating factors, which tend towards
increasing the sentence awardable, and. mm[qafmg factors, which.
tend towards exercising lenfericy. The sentencing coun‘ should also.

balance the particular circumnstances. of the dccused person before it
and the society in which the law operates.”

As correctly stated by Mr Hurubano, the charge was ﬁied under both;
section 86(1) and (2) and also under sect[on 60(2) of the Econemlc and
Organized Crime Control Act (Supra), which prescrlbe a pumshment of 20
years imprisorment with no option for paying a fi ine; The learned nglstr_a_te
had te abide by the book. It is thetefdrej'" my ﬁ_ﬁc‘jing' _'that. the fttial._._gfgqj;t_j
i’tnposed an il_isegéal-se'nte'nce--not. ret’ognized by ;aw_.' -

Going forward, learned Magistrate are reminded of new -developments"_in
procedure for sentencing under the WCA, The .amended Section 112 of

the WCA provides as follows:
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112.~(1) Where, in-any trial for an offerice for
which a. minimum  sentence of imprisonment or fing /s
prescribed, the court is satisfied that having regard to special
mitigating factors & sentence of imprisonment: or fine of a
tern or amount. as the case may be, fess than the minimum
terir or amount prescribad should be imposed, the court may
a) N/A
(B) where the trial is before a court other than the
High Court, commit the accused for séntence by the
. High Couwrt with a recormmmendation for leniency and
stating the grounds and the High Court shall theraupon.
procéed fo pass that sentence as it may decm fit.
(Emphasis added)

The abdve"p_rq'g:edure-a'p'pi_ies ﬁﬁhe,never_ a ma'g_is:t'rate_ is-of the, opih_ion
that consid_érihg the'. offence committed (such as hunting of a small game
like a ra‘bbf’t for a pot rather than commercial purpos'es;) in the light of
mitigatmg factors, the minimum sentence is too hlgh The rationale is to
_lmamtam cons:stency which is eaS|er to track in the courts of record. T will

come ba.c_k to the i_l_i_eg_al sentence in the course of finalizing this judgement.

Coming back to the grounds of appeal, T will deliberate on the 8"
ground oniy wh[ch centers on the complaint that the prosecutlon case was
not proved beyond reasonable doubt. T am fortified that this ground is
| capable of dssposmg of the entire appeal. T must state outrightly that this is |
‘one of those rare wildlife crime cases that involved both the police and
wi,idﬁfé"pf_rdfes.s'io_"r;als so closely in all stages. It is therefore fairly balanced in

_?_ter:ms-fdf i.nvestigéticjn, avidence handling and prosecution.

The app'eli'ant was..'a_rra_igned- in court charged with unlawful possession of
government ﬁ-'rqpt’iy_' namely 82 kilograms of bush pig meat valued at TZS
1,946,280. Unlike in KAMTANDE where this Court insisted on forensic
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evidence to prove that the five kilograms of meat _D'Urpot_ted to be buffalo’s
meat were indeed buffalo’s meat, that argument is irreleyant ._her-e._ The
appellant in the matter at hand was found with 82 Kilograms of bush pig-
meat containing th'e skin and t.w"o heads.

The learned State Attorney argued forcefully on thlS as he brought fo the |
attention of thls court PW3's testimony on page 2‘7 explalnmg how he:
discoverad 28 pleces of meat and 2 heads of bush plgs, ldentlfying _'
them due to the meat still containing the skm of the bush pig.
Although it is entirely upon the prosecutfon to package the ewdence before -
attempting to tender it in court,. eas:ly rdentrf’ able” parts of w:ldl;fe such as:
skin and elephant tusks would generally not requ:re proof by way of forensrc

scnences

1 aiso agree ‘with' Mr. Hurubano that the posmon of this. court on Jangfh '
Jirani dISCUSSEd m KAMTANDE does not appiy to the matter at hand The__f__'
'appellant was an: urbamte workzng as a bus: conductor m K:Iwa 1 arm aiso'_",
fortified that the amount of bush. meat impounded exceeds-the threshold off
what can be c’onside'red hunting for the pot. In the" present case
transporting bush- meat from Kiiwa to Masa5| by bus Ieaves no doubt of ali
elements of a commercial enter.pnse. |

I have also attended to the appellant’s -arguménts 'Hié- other compiaihte' "
are on purported procedural lrregu[ar!tres that I found to be wnthout ment
S|mziarly, the claim that there were dispar:t:es in the prosecution ewdence,__
on the amount of meat [mpounded isalso unhe[pful because the value would ’"
still exceed TZS 100,000/=

Page 17of20



It appears ta. me that the appellant, like many other young people
espec:ally in urban areas, was tempted to look for easier means of getting
rich or rather obtaining quick money. Criminologists agree that greed
"tamaa” is one of the leading causes of crime. The legendary old school
“ Zilipendwa” group Les Wanyika (a collection of the finest talents from
Tanzania and Kenya since the 197'0’5) in their all-time hit song Ushauri
wangu kwa Vijana (My advice to. the Youth) a song I would hear many
times bein_g played ih':'th_ez radio throughout my primary _an‘d secondary school

years, convey the following clear message to alt young people:

- Ushaur wangu kwa Vijana

- Msifanye mambo kwa pupa

- Mjigpeshe na tamaa za-dunia &a
Fanyeni mambo kwa mipango sio mbio mbio,
Uwezo wako ni mdago watamani maimboe makubwa
Maovu mengi hufanyvika kwa sababu ya tamaa Zisizo na
ipango. :
ticho: nacho na’zyo chako uivinie na uridhike nacho.

Wacha ee Wacha ee, Wacha Tamaa Kijana
Tamaa ee mbaya ee ndiyo chanzo cha maovit....

_ Uwezo wako kzmafsha hatirubiusy uwe na gari,
Vipi leo watameni uwe na ndege kijana
Uwezo wako. ufio nao uwe na mke mmaoja

Vipi feo watamani wake saba kwa pamaoja.

Wacha ee Wacha ee, Wacha Tamaa Kijana
Tamaa ee mbaya ee ndiyo chanzo cha maovu....

~As slluded to'earlier' the "!'e'arne'd State Attornay prayed that this Court
reconmders ‘the sentence lmposed I have cons&dered the legal position
dascussed earher 1 have a]so taken keen interest in the mitlgation and

aggr.avatmg ;?_ac:tors recorded by the learned trial Magistrate. The. appellant
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pleaded with the trial court to be lenient with him mentioning some factors:
that I consider too sensitive to share here. |

More importantly, I have consulted 7he Ta?nzaziia Sénténciny Manual
for Judicial Offh r:ers (2003) which, on page 7 apprec:iab!y expounds on’
this new deveiopment in the law related to application of the . minimum
sentence for wildlife crimes. It is an extremely useful_-upda_tg_compa-ted to
the previous version (undated). Had the mitigation factors Come to my
attention in the manner required by section 100 earlier on expounded,
would have given them uttermost consideration and reduced the sentence

to 10 which is the sentence imposed by the trial court.

Premised on the aboive__, I dismiss .the~.é]5pe.a__f';.

31 07 2023

Judgment delivered by my hand and the seal of th:s Court th!s 31st day of' -
July 2023 in‘the presence of Mr. Melchior Hurubano Iearned State Attorney"'

and the Appellant who has appeared in persen, unrepresented

31.07.2023
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Court

The right to appeél rto-_t_he.".Cour't'*Of Appeal of Tanz-anié f‘_u!ly explained.

C NUDGE
31.07.2023
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