IN THE HIGH COURT OF TANZANIA
(LAND DIVISION)

AT SUMBAWANGA

MISC. LAND APPLICATION NO. 27 OF 2022

(Arising from the decision of Hon. Ndungura, J. in Misc. Land Appeal No. 42 of 2020

High Court of Tanzania at Sumbawanga, emanating from Lanhd Appeal No. 42 of

 erennnnns cervesrrnsenneans RESPONDENT

RULING

The applicat am Kipe, knocked the doors of this court with the

chamber summons seeking for the following orders: -
1. That, this honourable court be pleased to grant leave and
certificate certifying points of law for the applicant to

appeal to the Court of Appeal of Tanzania.



2. Costs of this application be borne by the respondent.
3. Any other relief (s) that this honourable court deem fit and

just to grant.

‘The application is supported by the affidavit of Mathias Budodi, advocate

dully authorized to depose for the applicant. At the hearing stage, the

applicant was represented by Mr Mathias Budod ,..' earned advocate,

That issue w;s raised by the court swvo motu after observing that the
chamber summons in respect of the applicant’s application, contains a
combination of two prayers namely application for grant of leave
and certificate certifying points of law for the applicant to appeal to

the Court of Appeal against the decision of this court in Misc. Land



Appeal No. 42 of 2020 which was handled down by this court through

Hon. Ndunguru, J. on 22.09.2022 in favour of the respondent.

Having observed so, I asked both parties to address me on such issue
and both of them had a consensus that the same be addressed by way

of written submissions. Both of them complied with the order of the

court made on 29.08.2023, and the following is aisummary of their

respective submissions: -

fact that the same col

application, as it a Qea'

Another, Civil -‘Application No. 98 of 2010 CAT at Dar es Salaam

(unreported) where the Court of Appeal held that:

"...since the applications are provided for under different provisions
it Is clear that both cannot be “lumped” up together in one
application, asis the case here,”
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The respondent further submitted that even assuming, without
concluding, that the court rules that the present application is tenable,
the same will not be of any use for the court because under the
circumstances of this case and at this stage of an intended appeal, the

said appeal has no chances of success.

She went on arguing that the court is aware tha Ts@hquld it grant the

s

=g, and. dealt with to the

raised by the applicant like adverse possession, long time use and
allocation of the disputed land, are the ones which were dealt with by

this court in its judgment.



In conclusion, the respondent humbly submitted that the court be
pleased to dismiss the applicant’s application with costs for want of

merit.

Mr. Budodi who was the second party to address the court on behalf of

the applicant, replied by submitting that not all applications which are

unallowed to be combined in one application, save:.for the Court of

avoidable applications which would have been conveniently
combined. Therefore, unless there is a specific law barring the
combination of more than one in one chamber summons, the
courts should encourage this procedure rather than thwart it for

fanciful reasons.”



Having referred the above authority, the counsel for the applicant
submitted that in essence, their application confains one prayer that is,
"the applicant to be granted leave and certificate of point of
law”. He was of the view that semantically, those are not two prayers,
and that even if they are interpreted to be two prayers, yet the same are

not specifically barred by the law as they do not op se to each other.

s Vuai, Civil Appeal No. 100 of 2004, CAT

r,g;}

Mr. B-udéﬁg' did -no% gen.d fhere; he also referred to the court the case of
John Balbala vs Eveline John, Misc. Land Application No. 26 of
2020, in which the court was confronted with an akin situation, as the
applicant prayed for an order that the High Court be pleased to certify a

point of law and grant leave to ‘appeal to the Court of Appeal, and the



court proceeded to determine the application on merits and certified the

points of law involved therein,

In a bid to back up his argument on that point, the learned counsel cited

the case of Mic Tanzania Limited (supra) where it was held that:

"We wish to emphasize, all the same, that each case must be

decided on the basis of its own pecufiar facts. Having perused the

that the fhree praYErS_

ot dfa' netricallin.opposed to each other but

Civil Appeal No. 19 of 2014, CAT at Mwanza

(unreported) where the Court of Appeal stated that:

"The appellant who wishes to access the Court of Appeal for
the third appeal for a land dispute which otiginates from the
ward tribunal, is required to seek from the High Court of

Tanzania (Land Division) two orders. The first one is an order
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seeking for leave to appeal.. The second requirement the
applicant has to comply with under section 47 (2), is to get a
certificate from the High Court that a point or points of law
are involved in the matter for the determination of the Court

of Appeal,”

Relying on the above authority, the learned “dpplicant’s counsel

-

where it was stated that:

“In determining both applications, the considerations to be taken
into account are different. An application under rufe 10 may be
granted upon good cause shown. An application for leave is

usually granted If there are good reasons, normally on a point of



law or on a point of public importance, that calls for this Court’s

intervention.”

Finally, Mr. Budodi submitted that on their part, they have done exactly
what the guidance requires. However, he added that, would this

honourable court find that they have misinterpreted the decision of the

Court, or that the prayers sought by them are opposed to each other to
the extent that they cannot be lumped up in o

above issue was raised swo moty, it was:his praye

above _iff;é;gu/arf_ly was established by the court, then therefore
under rufe 4 (2) of the Rules, in order to meet the end of justice, I
order amendment of the application by separating the prayers and

refiling it as sought by-the applicant,”



I have passionately gone through the rival written submissions of both
parties in this application as well as all the authorities cited thereto. In
my view, the issue for my determination is whether the present

application is competent before this court.

It is very important to note at this stage, that there is no law in our

jurisdiction which prohibits combination of prayers inione application, as

nd Another, Misc. Land Application No.

S

"Combining prayers in one application /s not bad although there
are consjderations that must be made in deciding whether or rot
the combination js- proper; Such considerations are one, whether
there s a spedfic law barting combination of more than ong
prayer. Two, whether the prayers are those which can properly be
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combined in one application. And three dictates of peculiar

circumstances of a case.” [the empbhasis is mine]

In my view, those conditions must exist in order for the application with
two or more prayers to be considered lawful. In other words, the said
considerations must all exist, otherwise the application will be labelled to

be an omnibus one.

iat an application which is

G

5

composed of .more unfelated applications may be labelled

5 @‘4:51

t has categorised the omnibus application

Also, at page 1239 of The Black’s Law Dictionary, Revised 4t

Edition, The Publisher’s Editorial Staff, ST. Paul, MINN. West Publishing

Co. 1968, the word "Ommnibus”has been defined as follows: -

"Omnibus; for all; containing two or more independent

maltters.”
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From the above definitions, it is apparent that omnibus application is the
kind of application which contain two more unrelated or independent
prayers. It is opposite to the one which contain a combination of two or
moreinterrelated prayers or ap_p[i'(:ati'c')ns-, as it was stated in the case of

Amos David Kassanda (supra) that:

“..an application comprising two or more applications which are

interrelated is allowable at law,”

By simple construction, the word 'j7

prayer which according to him, is “the applicant to be granted leave

and certificate of point of law” and the second for court’s
consideration, is that even if it will be ruled out that the applicant’s

chamber summons contain a combination of two prayers, yet according
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to him, the same are not specifically barred by the law as they do not

oppose to each other.

The above bolded words describing the applicant’s application, are not
mine; they are from the applicant’s counsel. If I have understood the
applicant’s counsel properly, he has done so in order to make an

emphasis 're_g_arding the above excerpt. He has gon far at page 1 of his

client’s chambersummons,

Grammatically, the word “these” is a demonstrative pronoun which is
normally used to indicate grammatical number in plural form and
sometimes, it may be referred to as "those” it is the opposite of the

word "this” or “that” which is normally used in a sentence to refer to
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grammatical singular. That alone, entails that by using the words "these”
or "those” in his submission, the applicant’s counsel, is in agreement
with the respondent’s position who has contended that the present

application contain two prayers.

Coming to the consideration, I agree with Mr. Budodi that an application

which contain a combination of two or more prayerSimay be granted by

- ol

case of MIC Tanzania Limited (sup‘r:r:a'&
& ..

herein above, that is not angautoma

As T have poiﬁted above, there is no law which prohibits a combination
of more than one prayer in an application. Hence, the above. first

consideration is found to be existing.
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The second consideration is whether the prayers contained in the
applicant’s chamber summons are those which can properly be

combined in one application.

The chamber summons in this application, contains two prayers namely

leave and certificate certifying points of law for the applicant to

appeal to the Court of Appeal of Tanzania. The court’s records

]

Any pe son who is aggrieved by the decision of the High
Court (Land Division) in the exercise of its original, revisional
or appellate jurisdiction, may with the leave from the High
Court (Land Division) appeal to the Court of Appeal in

accordance with the Appellate Jurisdiction Act,
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(2) Where an appeal to the Court of Appeal originates from the
Ward Tribunal the appellant shall be required to seek for the
Certificate from the High Court (Land Division) certifying that there

is point of faw involved in the appeal.”

From the above provisions of the law, the first requirement for the

Looking on the above legal requirements, it is obvious that they are

governed by different provisions of the law. In the case of Amos David
Kassanda (supra), this court (Makani, J.) was confronted with similar
situation and it resolved the issue of prayers emanating from different

provisions of the law, as follows: -
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"In that regard, the application is peculiar in nature in that
the prayers therein though might appear fo be
interrelated, but they are under different provisions of the
Jaw, and are also treated different in the manner of filing”

femphasis is mine]

Also, in the case of Rutagatina C.L vs The Advocates Committee

and Another (supra), it was held that:

""ﬁgmanate from similar provision of the law. What

1 have observed in the present application, is that although they appear
to be interrelated, the prayers contained in the applicant’s chamber
summons, emanate from different provisions of the law. In the

circumstance, they cannot property be combined in one application.

Another thing to note from the above prayers, is that while the time

frame for the first prayer which is under section 47(‘1) of the Land

i7



Disputes Court Act, is fourteen days from the decision sought to be
appeal from (This is provided under Rule 45 (a) of the Court of Appeal
Rules, read together with Section 47 (3) of the Land Disputes Court

Act), application in respect of the second prayer requires no time frame,

There is still one more thing to note when dealing with the application of

. contained in the

this nature. In my view, what makes the two pray

In the latter ééise it was held thus:

“Leave to 4dppeal should be granted in matters of public
importance and serious issues of misdirection or non-direction

likely to result in a failure of justice.”
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On the other hand, an application for certificate on a point of law is
usually granted if there is arguable case worth taking to the Court of
Appea!l and that there are points of law worth consideration by the Court
of Appeal; See Mariam Othman Matekele vs Nyacheri Joseph

Mwangwa, Misc. Civil Application No. 139 of 2021 (unreported) and

Dorina N. Mkumwa vs Edwin David Hamis, il Appeal No. 53 of

2017 (unreported).

From the above authorities, it is obvious that the consideration to be

taken by the High Court in determining the application for a certificate
certifying a point of law, is quite different to the one to be taken when
the High Court is dealing with an application for a leave to appeal to the

Court of Appeal.
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This again, is a reason why the court is of the seftled view that the
prayers contained in the chamber summons of the instant applicant

herein, are not the ones to be properly combined in one application.

“The third test is on the dictates of peculiar circumstances of a case. As I

have pointed out above while considering the second test, it is apparent

that. the circumstances of an application for leave:and those for a

order to make Itwcle_aren 1 propose to reproduce the relevant part of the

chamber summons, as here under:

"CHAMBER SUMMONS
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[Made under Section 47 (3) of the Land Disputes Courts Act, No. 2
of 2002{Cap 216 R.E 2019] ...”
From the above except, it is obvious that subsections (1) and (2) of

section 47 of the Land Disputes Courts Act were deliberately omitted by

the counsel for the applicant and it is not told why he decided to do that

which in my opinion, leaves a lot to be desirediin the applicant’s

pplication is

made to either subsection (1) of section 47 of the Land

SR

Disputes Courts Act, if the intended appellant is applying for a leave of

reference

the High Court in the exercise of its original, revisional or appellate
jurisdiction, or both subsections (1) and (2) of section 47, if the intended

appellant is applying for leave and certificate certifying a point of law

21



from the decision of the High Court which originates form the Ward
Tribunal.

In other words, subsection (3) of the above provision of the law, is a

procedural provision of the law which precedes the provisions of

making_citation_not_only the procedural_provision but also the

enabling provision of the law should also be cited.” [ the

underlined is mine]

Having said the above, I am of the considered opinion that failure by the

counsel for the applicant to cite the enabling provision in the chamber

22



summons. not only made the applicant’s application incomplete, but also

made the entire application incompetent.

‘That apart, it was the submission of the applicant’s counsel that should
the court find that the application is misconceived, then since the issue

was. raised suo motu by the court, the remedy thereto is to allow the

applicant to amend the application.

JUDG
11.12. 2023
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