s | 'm THE HIGH COURT OF TANZANEA
S (MOROGORO DISTRICT REGES’ERYB

o | ‘ c
| AT 1JC MOROGORO - P
b f' * ' ' - ' R

MISC. CIVIL APPLICATION NO.56 OF 2023

HAMIS R. PAZL........ccocs essenesiassensensesseons APPLICANT
VERSUS
~ SAMSONI RICHARD MLEWA ............... RESPONDENT
RULING

- DATE OF RULING- 10 [01[2024 '
LATIFA MANSOOR ]

Through the legal service of Mr “Anord KatunZ| the Applicant Hamrs R.

Pazi, preferred the lnstant apphcatlon by way of chamber summons made_

under Section 41(2) of the Land Dlsputes Courts Act (Cap 216 R E 2019)

seeking orders as hereunder:

1. That this Honourablée Court be pleased to extend time for filling the -
hotice of intenttion to appeal.
L _ o

2. 'That this Honoﬂurable Court be pleased to extend time for filling an

h a|‘:>|5ealnout of tirhe.
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3 Any other order or rellef(s) this Hanorable Court may deem fitto

grant

|

! With the leave of the.Court, the' h,earing of the application was canvassed _.
by way of oral submission. Both parties appeared personaily and

unrepresented.

: Submtttisng in support of the application the apblicant hightighted that, he
wanted to appeal agamst the decrsron of Kilosa District Land and Housrng
Tnbunal but he delayed as’ he clalmed that the trlbunal delayed to furnish
h|m W|th the copres of Judgement and proceedlngs nghllghtlng his efforts
to obtaln the same he contended that, he severally applied to be supplled '
wrth the same unsuccessfully and mentloned the letters he wrote to the

tnbunal on 01/11/2021 22/12/2021 and 08/11/2021 He demonstrated |
ey

further that he was supplled with coples of Judgement on the 12/07/2022

[

and started the process of f‘ II|ng the appeal to the H|gh Court Morogoro

L
on 14/07/2023 where he was ‘given the control number and he pald on
. } R A :
28/07/2023

' ;1 R DU O

Respondlng to the appllcant arguments the respondent contended that,

,thegappllcant Fled the case before Hon Judge Chaba WhICh was

(a3
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smrssed He submrtted furtherthat on Aprrl he applled for executron and '
the appllcant was summoned on 30/06/2022 to appear before the

;Trrbunal for the heanng of the executlon case.

:_On his brief rejoinder the applicant conceded to the fact that his appeal
was dismissed and he asserted that he was told to file an application for

extension of time and he did so.

Having considered "the parties’ submissions, the issue which,'calls tor
Cour_t's;,determ_ination is whether the applicant has shown sufﬁcient cause
to warrant the extensron of time to Iodge an appeal sought. Consrderrng
the case at hand the applrcant has submrtted that the DLHT dellvered
the Judgment on the 1St November 2021 and he was served wrth a copy
of the sard Judgment on the 12%3uly, 2022 as shown in paragraphs 2 and
4 of the aff' davrt He delayed filing the appeal for almost SiX months from
the date the Judgement of the District Land and Housrng Trlbunal was
delrver[ed Tlume for ﬁllng appeals from ‘the District Land and Housmg
Trlbunal to the H|gh Court are prescnbed under Sectron 41(2) of the Land
Drsputes Courts Act Cap 216 R: E 2019

o P S _

Accordlng to Sectron 41 (2) of the Land Dlsputes Courts Act [Cap 216

R E 2019], the Iaw says appeals of matters orlgrnatrng from the Dlstnct

.,12 -
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Land and:'i_Housing'TribunaI must be filed within forty-five (45) days from

the date 5f the Judgement. It reads thus:

? 341.(2) An appeal under sub_sect_iO'n (1) may be lodged wit_hin forty-

five days after the date of the decision or order:

N Prowded that the H|gh Court may, for the good cause, extend
the tlme for fi Img an appeal either before or after the

expiration of such perlod .of forty-five days.

From the foreooing proyision of the ‘Iaw the time to appeal to the High

Court of Tanzanla Land D|V|S|on is forty-five (45) days from the date of

Jjudgment. It IS clear that Forty- Five Days prescnbed under the law had

long passed as the DIStrICt Land and Housing Tribunal pronounced the

judgment on 01/11/2021 the applicant ought to have filed the appeal

| wnthm 45 days from the date the judgement was delivered which would

N "
i

have been on the 15th December 2021. If the Iaw allows exclusion of
t|me and that the t|me of obtalnlng coples of Judgement and proceedlngs

|s excluded from countlng the 45 days limit, then, since the copies of
| . .
Judgement and Proceedlngs were’ ready for coIIectlon on 02/06/2022 it
o
means that the tlme to appeal to th|s Court expired on 15/08/2022 and

: |,,
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ithus the appllcant by the time he fi led the instant appllcatlon on the

31/07/2023, he delayed for almost 196 days.

' ‘According to'section 41(2) of the Land Dispute Courts Act (Cap 216 R.E
2019) upon which this application is predlcated an applicant has to exhibit

sufficient cause for the delay before the Court can exercise its discretion |
- A ,
| g i ‘

to grant |t However what constitutes sufficient cause has not been .

n,. = |

3 _
deﬂned rather it depends on"various factors as deliberated in various

cases. Amongst the factors to be considered were stated in the case of

: Lyamuya Constructlon Company Limited v. Board of Reglstered
p MR TR
Trustee of Young Womens Christian Assocnatlon of Tanzania, C|V|l

[

'Appllcatlon No 2 of 2010 these are: -

to account for all perlod of delay,
the delay should not be inordinate;

the applrcant must show diligence, and not apathy, negllgence or

slopplness in the prosecutlon of the actlon that he lntends to take; .
- and
L A BRSO £
" - the existence of a point of law of sufficient importance such as the
illegality of the decision sought to be appealed against;

RN
! . L
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T_he major reason fbr delay advanced by the applicant as indicated in the
iaél"f‘idavit'is tl'pat‘he Was making a follow up to obtain the copy of the
ir%pugned judgement and that he was prevented by financial constraints.
~ Asto the issue of detay to be supplied ‘with’ the copies of jud.gement', in
the matter under consideration, as hinted earlier on, the record of appeal

shows that the |mpugned ]udgment was delivered on the 1/11/ 2021.
I

Imn1ed|ately on the same day, the appllcant applled to be supplled wrth‘
the| cdpy of the Judgment The coples were certifi ed, ready for collection
(;n ‘«02/06/2022 .'.Fhe rnstant appllcatlon was presented for fi Illng 196 days
Iater that is on 17/07/2022

wd D o 5

gy oL
- Inhis oral subm|55|on the apphcant clalmed to have been supplled with
i~" o ' N

the copies of ]udgment on 12/07/ 2022. However, there is no evidence

on record to substantlate the fact that, he was indeed supplied with the
gr..o. b
|mpugned decrsron on the said date. In my view, such piece of evidence

(;w . ;l

was crucial in the cwcumstance given the fact that the rmpugned decision . -

was certified and stamped on 2" June, 2022. Hence, for the purpose of
Ycomputatlonl ofthe tin1e: available to appeal and to understand t'he" extent
hewas delayed to be supplled with the impugned judgement, |t was
‘,Ee;(r)ected that the appllcant had to produce evidence exhlbltrng that the
| L:opy Ief the lmr)dgned decnsron was suppllecl to him on the 12t July, 2022

AL R
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:for h|m to satlsfy th|s court that the delay to be supplied with the coples?' . o

of ]udgement was to the extent he claimed. -

H

From the above observatlon it |s} my consrdered opinion that the oral_ |
submission by the applicant that, he received the copies of judgment and -
decree on 12th JuIy, 2022 is worthless and unfounded as it was observed
by th|s court |n the case of Star System Internatlornal Co. Lumlted VS.
Agatha Cyrll Nangawe, C|V|I ‘Appeal No. 10 of 2015 (HC—Ta.bora)_‘ |

(unreported), where it was stated that:

”[t must a/so be born in m/nd that what has been made by the app//cants

| | counse/ before me are mere 5ubm155/0n5 (as opposed to affida I//l"S) tothe

il

eﬁ‘ect that the time Was necessary for the app//cant fo obtain the copy of
‘ .a’ecree but such subm/55/0n5 do not suffice for the purposes of a /ega/

voeon
!

(o
proof 0ur /aw /s clear that mere subm/55/0ns in court are not ewdence

hence they are /ncapab/e of proving any fact for the court to rely on in .

mak/ng /ts deC/S/on, see the Court of Appea/ of Tanzan/a d€C/5l0/7 /n the
' case or The A55/5tant [mporz‘s Contro//er (B O. 77 Mwanza v. Magnum
. “t n ¥ /

AgenC/es Co. Ltd . Appea/ No. 20 of _7990,4t Mwanza. "[[Empha5|s is

(L

Mme]
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'.-\ From the foregomg, since the applicant has falled to satisfy th|s court as
to the date he obtalned the copies of the decision, he has therefore falled .

to prove the extent which he was delayed to be supplied with the copies

2.

of ]udgement and thus 1 can't find it as the sufficient reason to warrant

this court to exercrse its discretion.

As regards the lssue of f' nanCIal constraint, havmg examined the matter
closely, I have noted that the appllcant is trylng to throw the blame to

the reglstry ofﬁcer and the oﬁ' ice of Deputy Registrar. Thatif the b||l would

: J "

have been generated properly, he could afford it and he could not have

;-l E by

'been‘late W|th respect I don't agree with him. I think it was lmportant

to bnng af'F dawts from the off' ce of the Registrar to show that the delay
o
was caused by h|s ofF ice. In the absence of evidence from that office, it
i :; BT
has been dlﬁ““ cult for me to believe her. Thus the ground is baseless and

dlsmlssed.

In nouncert;;a,in,terrns,at this point the applicant has neither adduced the
suffic-ient.cause*f- nor successfully accounted for over one hundred and

ninety-six - (196) days deIay in fi I|ng the present appllcatlon Th|s lS,

' certalnly, demonstratlve of lnactlon and unqualll'" ied lack of dlllgence on
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‘_the part of the appllcant in taking essentlal steps towards pursumg the

| intended appeal There belng no materlal basis upon which to |gnore such

. Ac‘cdrc'lingly,‘i(_th;e application is dismissed with costs to the respondent

h[

inor’;}dinate del;ay, I am compelled in the circumstance to fi find, as I hereby

do, »that':'goo?{dj?cause has not been shown by the applicant to justify an
order for thefgextension of time sought.

1 . B . E
[ . . : . S

B S P

, DATEP AND DELIVERED AT MOR@GORO THIS 10™ DAY OF
JANUARY, 2024. '

t

(LATIFA MANS@GRJ) | | N
JUDGE S S
10™ JANUARY 2024
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