IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA

CRIMINAL APPEAL NO. 110 OF 2022

WILBROAD EDWARD @MASENGA .. ND. APPELLANT

HELENA MATENGO ......... sargenses « 3%° APPELLANT

RICHARD CHAKUPEWA ... wesenennnenns 47 APPELLANT

JOHN ANASTAZIO @SUMUN reeneriericseivnancon 57 APPELLANT
LINUS SANG : T - vevenenns 617 APPELLANT
VERSUS
REPUBLIC ....c.n craneereenens e srinnnrrisiensioasensss RESPONDENT

JUDGMENT
03 January & 10" January, 2024
MRISHA, J.

Befare the trial court which is the District Court of Nkasi at Namanyere, the

appellants were jointly charged with two counts before the District Court of

1



Nkasi at Nkasi (the trial court) namely Arson contrary- to section 319 (_a") of
the Penal Code [Cap 16 R.E. 2019] (now 2022) hereinafter to be referred
to as the Penal Code, and Conspiracy to commit an offence contrary to

section 384 of the Penal Code.

In the first count, the particulars of the offence were,that on 04" day of

November, 2022 at Mlambo village within Mkasi:District ukwa Region,

r:

the appellants willfully and unlawfully did:set fire to the-tiouse ‘6f onhe Deus

Sebasi @Kalikish and cause dama

there were fifteen accused persons who were jointly and together charged

with two counts described above, When the said case came for plea taking
before the trial court on 08™ day of November, 2022; the charge sheet was

read over and explained to the accused persons whereupen the appe'llan'ts



pleaded guilty to the second count and were accordingly convicted on their
own pleas of guilty and consequently each of them was sentenced to serve
a jail term of five (5) years in prison. The rest of the accused persons who

pleaded not guilty which is why their names do not feature in this appeal.

The appellants were disgruntled with the said decision of the trial court;

Mr. Akaro, was the first to address the court regarding the present appeal

and he did not mince words. He unhesitant supported the appeal on the
ground that the trial court lacked jurisdiction to hear and determine the

offence the appellants were charged with. He argued that the offence



appellants charged with needed consent to be issued by the Attorney
Gernieral or the Zonal State Attorney In charge before hearing commenced.
He referred section 5(3) of the Witchcraft Act, [Cap 18 R.E. 2022] (the Act)

to support his argumentation.

He further argued that, the appellants were charged with the offence

To cement his iﬁosition', he cited the case of Gaga Busalu and Dome

Guenga @Numila v Republic, Criminal Appeal No, 586 of 2020 where it

was stated at page 6 of the Judgement of the Court-that:



"This case presents a tricky scenario so we understand Ms. Sakafu’s
dilemma because the appellants pleaded guilty, therefore the
prosecution had no opportunity to demonstrate whether they had
enough evidence to prove the case or not. However, ordering a

retrial in the peculiar circumstances of this case will be providing the

prosecution with a blank cheque to. recognize their, case and fill in

viction. A person can only appeal against the
ed under section 360 of the Criminal Procedure Act

[Cap 20 R.E. 2022], in which it is provided that:

"No appeal shall be allowed in the case of any accused person who
has pleaged guilty and has been convicted on such plea by a

subordinate court except as to the extent or legality of the sentence.”



Therefore, a person convicted upon his own plea of guilty can only appeal
against the extent or legality of the sentence imposed by the trial court.
However, there are circumstances vﬁh'ere:‘ the person convicted upon his
own plea of guilty may appeal against conviction; See Josephat James vs

Republic, Criminal Appeal No. 316 of 2020.

In the present appeal, the appellants have dppealed inst the whole
judgment, proceedings of the trial «

concerning the provisions of section’3t

Act, [Cap 18 R.E. 2022], the law requires the Attorney General or Zonal

State Attorney In charge to issue a consent to trial court before beginning
with the trial. For easy of reference; T would reproduce section 5(3) of the

Witchcraft Act, as follows: -



"The trial of a person for an offence punishable under subsection 2
shall no begin unless the consent of the Attorney-General or Zonal

State Attorney in-charge Is obtained.”

In this appeal, neither the consent of Attorney-General nor Zonal State

Attorney In charge was obtained by the trial court béfore beginning of the

i

naf Attorney In charge.

complied efore the trial begins and the trial court proceeded with the
hearing and determination of the appellants’ case in the absence of the.
consent of the Attorney or the Zonal State Attorney In charge, as
prescribed under section 5(3) of the Act, it is my considered opinion that

the trial court could not assume jurisdiction of trying the offence involving



witchcraft without obtaining such consent because by doing so, the

proceedings of the trial court were nuliity.

I have reached to a similar conclusion based on the decision of the Court of

Appeal in the case of Gaga Busalu and Dome Gunga @Ngumila v

Republic (supra) cited by Mr. Akaro, learned StateAttorney; See also the

cases of William Pius v Republic, Criminal ‘Appeal No.'30 of 2021 HCT

For the above-mentioned reasons, I allow the appeal on the basis of the

legal issue raised by the counsel for the respondent Republic., Having

nullified the proceedings of the trial court, quashed convictions and set






