IN THE HIGH COURT OF UNITED REPUBLIC OF THE
TANZANIA
(COMMERCIAL DIVISION)
AT DAR-ES-SALAAM
COMMERCIAL CASE NO.53 OF 2021

PROFESSIONAL PAINT CENTRE LIMITED ........ PLAINTIFF

VERSUS

AZANIA BANK LIMITED

Last Order: 01/04/2022
Judgment: 13/05/2022

NANGELA, J.

One of the 1ssuéjsm that have exe;gﬁ\é“dghe@mental faculties of
lawyers and courts \ever a lc%pérlod of time is the issue
touching onmthg\ gl\atlo{l\s\h1p\\behNeé£1 a bank and its client,
espe(nally when such a relatlonshlp goes on rocks.

e

i\i In thlecase althougﬁ\the Plaintiff and the Defendant have

AN SN
mamtamed a cord{a \relatlonshlp since 2011, as I shall shortly

make a\\ciis\gz\losure klgereunder serenity of that relationship was
robbed off and Favished mercilessly by an unscrupulous visitor in
the name of “forgery”, leaving out scars which this Court is now
asked to heal using its judicial balm.

With a search for the healing of its financial scars, the
Plaintiff sued the Defendant herein praying for judgement and

decree as follows:
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1. Payment of TZS 911,382,335.50
being the amount lost due to fraud
occasioned by negligence of the
Defendant.

2. Payment of TZS 300,010,364
being cost of sustaining principal

loan and overdraft between 2011

and 2019,
3. Payment of IZS
N
1,184,126,277.88 R bemg
opportunity cost of ﬁndx\l\ost due AN
to fraud; Q\ig\ AN & A

4. Interest on item No.1 ‘above at “\\\ Lo d

N
commerc1a1 rate ofw »~22%> perg

s M

Slllt\t{) the date of Judgeﬁl\ent

<5‘\ A\

5. “Interest on itémi “No. l‘above\,at a

O ~Coutt,ra \t\e\of 7% pbr\ nnﬁm from

N A\ Ry,
‘ the, dateNof ﬁhng«»th y

R .. / 4 . \‘\\\\\\

N edaterof _]udgement.
6\§\\‘C o5ts of thi¥suit and

7

/

suit to the

\ d;%m fit and just to grant.

The fact x“é:bnstltutlng this suit may be stated brleﬂy as here
follows: the parties herein have maintained a bank-customer
relationship since 2011, in which case, the Plaintiff maintains and
operates a Bank Current Account, No.001000143673, with the
Defendant Bank at Masdo Branch in Dar-es-Salaam. In the
course of operationalizing the said account, the Plaintiff availed

to the Defendant a signatories’ mandate in which case, two
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approved signatories, in the names of Ahmed Zakaria Hamil and
Vida Ahmed Zakaria, both being directors of the Plaintiff, were
the only authorized persons who could sign the Plaintiffs’ issued
cheques.

In the course of their dealings, it happened that in 2016, the
Plaintiff uncovered a massive fraudulent scam which spanned
between the years 2011 to 2016, and which involved the
Plaintiff’s Current Account No. 0010001}3@3 In particular, the

forgery incident involved clearang‘e}\\qggd payments, by the

N X
Defendant, of a total of 111 forzéd che\que:s\};;gm ntlng/to TZS
N Vs A
911,382,335.50. This amount\was deblte\axgom\the Plaintiff’s
= \,

account by two Ié)efend;\t\‘s o{ﬁm als, g\n amely: Ms Grace

Wang’anyi and DOI'IS Swal Mallya
nt was credlted in the accounts of one,

The deblted\“ ‘v
\K N
Stanley Murlthl M aura held, at KCB Bank Mlimani City Branch

(i f \\‘
and hlS companyx,’SIar\lanterprlses held at Equity Bank (T) Ltd

at Karlakoo Br%hch.
A

purported\\ ) have\ bedn duly signed by the two approved

he cheques involved in the transactions had

signatories of: ‘%the»«»P/Iamtlff a fact which turned out later to be
flawed.

Upon discovering the said fraudulent scheme in May 2016,
the Plaintiff reported the matter to the Police for criminal
investigations. The aftermath of the investigations led to the
arrest of the two Bank officials and one, Mr. Stanley Murithi
Mwaura for questioning and, at the end of the day, Mr. Stanley
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Murithi Mwaura was charged and convicted of multiple
fraudulent offences.

It is from that context the Plaintiff’s is now, through a
Plaint filed in this Court on the 5™ day of May 2021, claiming
from the Defendant a total of TZS 2,395,518,977.00 as special
damages or losses suffered alleging negligence of the part of
Defendant’s officials amounting to breach of contract and TZS

200,000,000.00 as general damages. In r%bg\rife to the Plaintiff’s
N

Plaint, the Defendant filed a Wri%‘%h\ State‘ment of Defence

(WSD), on the 27" May 2021. Iﬁ\\lts WSD exD\e:\fen\Elnggt@denled

the alleged breach of contract;:and the entlre clalmwputtlng the
Plaintiff into a strict pfoof of the allegatlog\
When the par%ﬁes appiaredl\ﬁi?Couﬂ for a final pre-trial

conference, the fol @ng wer’é%?greé hissues for determination:

N
: W\Xhether th%{% c}lgques paid in

| s, favour of\StanleyMunthl Mwaura
\\ S N
and ~Stano \Enterpnses were
e AL
orged
N\ 2 Whether the bank acted
*@%ﬁngghgently in paying the cheques

in favour of Stanley Murithi
Mwaura and Stano Enterprises.

3. Whether there was negligence on
the part of the Plaintiff in
handling the cheque book.

4. To what relief are the Parties
entitled.
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At the commencement date of the hearing of this Case, the
Plaintiff enjoyed the services of Mr Timon Vitalis and Roman
Selasini Lamwai while Ms. Upendo Mbaga and Mr. Mbagati
Nyarigo, learned advocates appeared for the Defendant. In Court,
the Plaintiff called four (4) witnesses, namely: Mr Ahmed
Zakaria Hamili (Pw-1), F.8215 D/CP Aristides (Pw2), Ms Vida
Ahmed Zakaria (Pw-3) and Mr Zakaria Cassim Zakaria (Pw-4)
and tendered seven exhibits to prove its cé}e

Testifying in favour of the xPlaQt1ff, wPW-1’s  witness

Q
statement was tendered and admltted as\lilgz”tesgwr\neny/ in chief.

He told this Court that,%bemg the Managmg BlTGCtOI‘ of the

Plaintiff, he is privy’ 10 t};e\\xfa\c\f\that \’Q\Plamtlff maintains a

\
Bank Current Accégunt No. 001Q00143673 ‘with the Defendant

Bank and, that, the\:\Plamtlff ha‘é\ 0\312hator1es to that account,
N Y

who are hlmgelfz\?}d lkvi(V ida Zé\E\arla)

N
{ (PW- 1\told%th1s&o ‘xfurther that, the Plaintiff had in its

\\\ s “m
&m\accountant in the name of Stanley Murithi

N N

\
Mwaura ‘whose tasks included: raising vouchers after verification

s Swel

of invoices asuwe.

s ey

employment,

e

as registering cheques in cheque dispatch
book/cheque register. He was, as well, tasked with making sure
that cheques are signed by both éignatories before being issued to
the payees or taken to the Bank. The Plaintiff’s cheque register
used to show the cheque serial number, date, as well as the name

of the payee.
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According to Pw-1, in the year 2016, the Plaintiff applied
for and was granted an overdraft facility from the Defendant’s
Bank. Although the loan was approved by the 2™ day of May
2016, it was however not uploaded to the Bank System of the
Defendant immediately, a fact which necessitated the Plaintiff to
make special arrangements with the Bank Manager whenever
there was a need to raise cheques to enable payments to suppliers.

Pw-1 tendered in Court Defendant E\‘?ar‘g{s’ Letters of Offers

dated 19" January 2012, 12" Mar01§§2013 2 « February 2014,

N
16™ March 2015, 5™ May 2016 <\?a\n‘,ﬂgi&‘x 30th\1\\/1\557x2018\a11 of which

W \ i
were admitted collectively asa:@xh P3: \PW’-\@\’[\EIS Court that,

on the 2™ day of M?y/QOIG \ \Pi\;fﬁxl\{ladxasked he accountant, Mr
Stanley Murithi Mwaura to prepags a\c\heck\flst of all cheques in
respect of }he PlamtlfQ re%rpectlv\%%supphers whose invoices

were due for\payment He did 1 50 b because he wanted to arrange

o N\ e
w1th{Ehe Bank\Manage&is the%overdraft was yet to be uploaded to
G,

the Bi\a\ml(’s computer\system&‘%a

PV\\’\-R]. testlf\i\edh\?ﬁ upon looking at the prepared Cheque
List, he realxl\E“edwthat the serial numbers of the recorded cheques
were not in a sequential order as there were gaps of three
cheques. Upon cross-checking with the dispatch register, Pw-1
could not get the dispatch register and was informed that it was
taken by Mr Stanley Murithi Mwaura in the morning of that day,

though upon asking Stanley, the latter responded that he returned
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it to its usual place. However, upon diligent search, Pw-1 could
not locate its whereabouts.

It was the testimony of Pw-1, therefore, that, having noted
the anomaly in the cheque list, he decided to cross-check with the
counter foils which further revealed to him that, three missing
cheques were paid to their regular suppliers. However, and still
unsatisfied, Pw-1 decided to apply for a Bank Statement from the
Defendant Bank, whose dates ranged from\October 2011 to 4™
May 2016. The Bank Statement Was ‘tendﬁred\m Court and was
admitted as Exh.P2. “‘\\\\ N D ) ’

Pw-1 told the Court further ’;ﬁat 1t\was }Ff)m the Bank

statement that he was able‘ to unco%rxfraudulent transactions

SSELY

involving two payees namely\%tano Enterprlses and Stanley

\
Murithi Mwaura \Who ere réghlg}}j\ypmd by the Plaintiff while

\
the Plalntlff had\\ noty, tran\s\ﬁedf any business with them.

Mor?over"‘*‘Pw l\was of the \1ew that, the mandated signatories
2

had HQ record of 31gn1rY§Many cheque in favour of those two
payees. \\ K\; \

BemdeS\Pw—,li testified that, having reported the matter to
the Police and upon investigation, the Police were able to recover
forged 99 cheques used to pay M/s Stano Enterprises and Mr
Stanley Murithi Mwaura. The 99 cheques and specimen
signatures and handwriting of Mr Stanley Mwaura and, that of

Pw-3 (Ms Vida Zacharia) whose signature was forged, were
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taken for further forensic expert analysis with a view to find
whether there was forgery of the cheques or not.

According to Pw-1, at the end of the day, Police results
proved that the 99 cheques were indeed forged. The forged
cheques were tendered in Court and admitted as Exh.P1.
According to Pw-1, the forged cheques were cleared by the
Defendant without any confirmation (calling back the Plaintiff)
whereas, at the time of opening the ba%k\ account, the Mobile
Phone Numbers of Pw-1 and that of @s co-ditector (Pw3) were

AN \f
\‘%\ ;ﬁf‘

availed to the Defendant.

In his further testlm

e \\
'S r plcyees acted carelessly

clearing the cheques,t //He Defe\r\{d ;

by not making thor(i)ugh compari
A5 N\
Q\ thé bank\ystem which specimen

3

fy, of 51gnator1es specimen

‘\

RN
s1gnatures Were takj}lz\f)\y\tileeg)\egegdant at the time of opening the

account and those in.the f(\)rgedwcheques which were obviously

¥y, X
dlffe}r‘ent Q\;\%%““ N

nthe coursdyof
In the coursea of his testimony, Pw-1 tendered in Court as

signatures uploade

well, coples of Jud}gment of the RM’s Court at Kisutu in Crim.
Case No.188 of 2016 and Judgment of the High Court, in Crim.
Appeal No.160 of 2018. This Court took judicial notice of the
judgements and admitted them as Exh.P4. In both judgements,
the two Courts found the accused/Appellant Stanley Murithi
Mwaura guilty as charged and, he was sentenced to serve a seven

years jail term. Besides, Pw-1 tendered three (3) demand letters
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which the Plaintiff had sent to the Defendant requesting for a
refund of the stolen money from his account. These were
admitted as Exh.P.5.

During cross-examination, Pw-1 told this Court that, three
cheque leaves went missing in his office and the cheque register
was not seen on the 2™ May 2016 but he was told by one Mr
Linus Kinabo, who also testified before the RM’s Court, that, it
was Mr Mwaura who had taken it the othi}day and did not return
it. He stated that, though he tenderedﬁz\o\ ocuments in regard to
that, all such information are found{n the\\ i(zcegdmgs of Kisutu

‘\ sipart'of Exh. P4
W& B

Pw-1 also stateﬂ "”durlng cmss exammatl\on that, the Bank

AN

Statement he aslged zfrom the B \on the 3rd of May 2016 was

Resident Magistrate Court admltte

collected by an%,.agent, One Mr W Wlnston b[wakyusa whom he had

NN,

authorised to collect ba

N )N ==
Defe; dant‘*\H\S stated howevgr that such statements were taken

direct y to Mr Starﬂey Murithi Mwaura’s accounts office, as he

tatements and was introduced to the

\.»

was an acg\\glmtantﬁay profession whom the Plaintiff had entrusted
on him all 1?&‘1e§:gf ’accounting and banking reconciliation since
he possessed accounting expertise.

Pw-1 told this Court that, his discovery of the fraudulent
payments to Stanley Mwaura and Stano Enterprises was on 3™ of
May 2016, the day when he received the Bank statement. He
admitted, however, that, auditors used to carry out auditing each

financial year but did not disclose any anomaly to the Plaintiff
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and, that, the company used to file tax returns to the Tanzania
Revenue Authorities each year.

He told this Court, however, that, all directors of the
Plaintiff are not learned in the accounting skills or bank
reconciliation issues and, for that matter, solely depended on the
professional skills of the Company Accountant, Mr Stanley
Mwaura, whom they trusted. Pw-1 told this Court that, the forged
cheques were 111 but those tendered in%@ourt were 99 cheque
leaves. Wy | N

He also admitted that, theré\was a har?é%ut&%geport which
was relied upon in the Crlglnalwcase\NQXSS\;‘c;f 20?6‘"3’( the RM’s
Court, Kisutu. He told“ thls\C 11\thath- S\ as unaware of the
fraud until 2™ May 2016 and tl;ﬁt h1 Rirst port of call in terms of
reporting theﬁ1n01de , was theé Poh\e ‘and not the Bank.

When\shown ;g\\ lkof Exh P2, Pw-1 admitted that,

'\\ \\ “NG)\IE T“The items and balance
’\\

therem it reads

h
on thlS statement should be

.

verified and bank notified of any
"”‘“‘di’screpancy within 30 days.”
Nevertheless, Pw-1 explained further that, the Bank was
not notified because, whenever the Bank Statements were
collected by Mr Mwakyusa, they used to be sent to Mr Mwaura’s

office as an Accountant given that Pw-1 was unlearned in the

accounting profession.
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However, after the theft was uncovered, Pw-1 had asked
Mr Mwakyusa who picked the Bank Statement from the
Defendant to deliver it directly to his office, instead of that of the
Accountant, and, that, such was the time he discovered the two
payees- Stanley Murithi Mwaura and Stano Enterprises whom the
Plaintiff never had transactions with.

During cross-examination Pw-1 stated as well that, the
Bank officials were to blame as they d1dQ\ﬁ@t do their job rightly
although they were not sued in the cr1\m1nal¥:ase but testified as
witnesses. He stated that, throuéﬁe@ the\ I;el'lOd when the fraud
v

e WV Sy X

persisted, the Defendant, Baqlg%%gever called\ on him, not once
b s, o

f

concerning payments o Stano\Ente rlses oz Stanley Mwaura.
pay s N Ip R

According to PW- i\he used to }ene%\the Bank Overdraft each

A %x\

year because thg bu 1ness was nog.p i\:g)rmmg well and, that; the

//

/

a( X
borrowing ‘was done w1thout»know1n that the borrowed monies
g <Snow g

"*"w\, “‘x

were. also leakmg\ txthrough other means.
K‘( AN K‘\ TRy, Y

During his, cfoss-examination, Pw-1 denied there being
neghgence on theX xpart of the Plaintiff simply because he had
trusted Mr. \N/IWaura; as the Plaintiff’s employee. He also denied
to have given him the cheque book so that he could steal from the
Plaintiff but that; he had trusted him as a professional. He told the
Court that, he used to keep the cheque book in his own drawer or

that of his co-director and issued it to the Accountant only, him

being the right person as he wrote the cheques.

Page 11 of 64



While under cross-examination, Pw-1 went on telling this
Court that, the Plaintiff is claiming over TZS 2.3 billion as loss
and TZS 200 million as general damages for breach of contract.
He told the Court that, the contract breached was the payment
mandate signed when the Plaintiff opened its account with the
Defendant as during that time Pw-1 and Pw-3 signed the
specimen signatures card and inserted their biometric marks on it.
He stated that, the signature spemmen f@rm had the signing
mandate where the Plaintiff and the“;“Bank agreed that the two
directors shall sign together. AN }w \t& \

AN N v ,m \\\\A

Pw-1 told this Court, further that\ln eve\ry issued cheque the
Bank (Defendant) hadf'a duty\to ensure\that 3[he signatures on it
conform to what 1s 01;\ the sgzrmeh mg\riature card issued to the
Bank. When. ;_g\h\e:vn Exh P4, Pw\l “admitted that, indeed the
Court had org\lered%hat the accused (Mr Mwaura was to return the

mw"

stolerr} rrigﬁlee to, thge\\l?lalnt@ However, Pw-1 told this Court
that, the perse\h Whoy, shgzlld?pay him is the one who cleared the
cheques\E‘:or{crary to\the signing mandate.

He told‘%thgngg&ourt that, for all years that passed, he was
bound to a vicious cycle of borrowing because the borrowed
monies were being stolen and the entire overdraft was almost
equal to the amount stolen and paid out by the Defendant

contrary to the mandate to pay.
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During re-examination, Pw-1 referred to page 7 of Exh.P4,
(the judgement of the lower court, which was affirmed in the

High Court decision) where the trial court had stated that:

“the number of cheques involved
.. were many and if the Bank
Officers at Azania Bank were
careful enough this couldn’t
happen. The care was very poor
and questionable over )Eheif
integrity;  anybody xwho 15\%
reasonable could <211nk the !}ank

act by the accused whlch% lead e
‘*’«\ N \\
;_/toﬁdefraud Professigh“al Palnt \

: ‘:’Q\\ \/
Cente Ltd, &\_(-Wlth TZS™
911 38,335, NN
((((((((((( X :
He s{afed“that\lf th-»%%Defenda at Bank would have exercised

(sic

4
its du%fgohth‘e Plalnt}}ff ;é*lts chent,;the theft would not have taken
placeé\ He 3\%0\\%at : f‘that nowhere in the judgements of the Court

was the\Plalntlff restra1€ed from suing the Defendant.

The \second vyltness for the Plaintiff who testified was
F.8215 D/CP AI'lStldeS Mashauri (Pw-2). His witness statement
was admitted as his testimony in chief and, he also tendered in
Court a Police Forensic Report which was admitted in Court as
Exh.P.6.

In his forensic investigation, Pw-2 told this Court that, he
noted that, the undisputed signature of Pw-3 and the disputed

signatures on the Exh.P1 to have stark differences. When he
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compared the undisputed handwriting of Mr Stanley Mwaura and
the handwriting in Exh.P1, he also found that the same bore
similar characteristics in letter stroke formation, consistent pen
pressure and skills.

Upon being cross-examined, Pw-2 told this Court that, he
compared the undisputed signature specimens with those in the
cheques and, that; all such were brought together with the
disputed ones which were alleged to ha%been signed by Pw-3
(Vida Ahmed Zakaria). He admltted\\@got to, have seen the

N AN N\
specimen signature form in the Bank but, stated that he’did his
VA% 4
., \} \ / X/
examination of the spem\rg\en“«brough to hlS attentlon Vis-a-vis
those on Exh.P1. He sald that\gh&@ec1meg\51gnature at the Bank

{

\
was not the one dlsputf:d and, f\O\r thr;t\ m\atter he had no reason to

work on it. /%: | \ \/\\ \ X

&

The ‘third W

i;cxfless }c\fr%the Plalntlff’s case was Ms Vida

f”,m PG S IR
Ahrr%eﬁ Zakariay (Pw-3) whose w1tness statement was also

NN N SR S
admltt%g as her““ﬂtestlmony ifi chief. She told this Court that, as a

co-director with PW 1, their Company maintains an account with

the Defen\\\Bank}

dant and, they are the only persons with mandate
to sign in all payment cheques issued by the Plaintiff.

She further told this Court that, on 2™ May 2016 their
cheque register went missing and, that; her co-director (Pw-1)
was informed that, their accountant Mr Stanley Muirithi Mwaura
had taken it. She testified that, the cheque register was never seen

again.
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Pw-3 testified further that, a week later she was summoned
to the Police for questioning about the office procedures and
taking of her specimen signature. She was also shown 99 cheques
(Exh.P1) purporting to have been signed by her but she denied
that fact or having ever authorised payments to Stanley Murithi
Mwaura and Stano Enterprise. According to Pw-3’s testimony,
the Defendant was in breached of the contract of banking by
paying Stanley Murithi Mwaura and S?ﬁno Enterprise on the
strength of forged signatures. She meamtalned\that when the

B,
Plaintiff opened the bank accountE\Pw-‘?l ;ndj PW\S S spe01men

signatures and Mobile phone number;\ were taken %“safeguards

Pw-3 told thlS Cou\f\t\}z\\tllxat«%although \her mobile phone

number had been 1ssued to the Bank and WaS"«ll’l the mandate file,
x

she never rece1ved\ar%/ conﬁrmatory\ 02\111 from the Defendant

“‘\
when authorlslng paymentS%«fr\om the account to any beneficiary,

3 . N NP :
Dutring crosé;;examlnauon Pw-3 admitted that her co-
l' ?S)

director us\egcxl’“tosw;gléf% blank-cheques but she is also a co-signatory
and, the ordinary users of the cheque books were herself, Pw-1
and the Accountant (Mr Mwaura). She denied that the Plaintiff
allowed the cheque books to be easily accessed and, stated that,
the same were kept by the directors and issued only when needed

by the accountant for purposes of issuing cheques to suppliers.
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During re-examination, Pw3 told this Court that; she was
informed by the Police that her signature had been forged.

The last Plaintiff’s witness was Mr Zakaria Cassim Zakaria
(Pw-4). In his testimony in chief filed in Court, he told this Court
that he is a financial consultant working with ZA Advisory
Limited to provide professional advisory services and holds a
Bachelor’s degree in economics and Finance from University of
Nottingham, a Master’s degree in Infrastr c\‘g\ure Investments and
Finance from University College of L5{1d9\13 (UCL) and he is also

a chartered accountant with Association’ of Ceptlﬁed\Accoﬂntants

AN \< N

in the UK. x& .

\
- /’"& N’N\
Pw-4 told thls Court tha&\\ n\l\\/%gc\:h 2021, he was

approached by W—ila who engaged\hlm to do a calculation

Nosts Fodmnen

regarding oppggggmty\costs from\one hich was fraudulently
transferred from the Plaintiffs ac account He told this Court that,
he wgas prov1ded A )1th g9 cheques (Exh.P1) and the Plaintiff’s
bank statemenf\(Exh P2) ““After his interview and analysis he
noted that TZS\‘{‘*911 382,335.50 were indeed fraudulently
obtained f;J\mchgj);Plamtlff’s account between December 2011

and April 2016.

Pw-4 stated further that, upon calculating opportunity costs,
which he defined as the potential benefits that the Plaintiff lost
after succumbing to fraud as it had no funds available for
investment or use in normal operations, Pw-4 told the Court that,

the TZS 911,382,335.50 could have yielded TZS
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1,184,126,277.88, if invested in 10yrs Treasury Bonds during an
open auction by the Bank of Tanzania.

Pw4 testified that, to find the business loss suffered, he
considered several investments options which included
investment in real estate, treasury bonds (T-Bonds), listed
company shares, fixed deposits, and unit trusts (UTT) and chose
T-Bonds over the rest due to the fact that they are backed by
Government, relatively risk free, have tra}sparent and verifiable
data, and are negotiable and offer com ﬁéutlve rate returns.

-

told»‘thls\Courtfthat he
\ V. A f’

N
As regards the methodologfyxle

had applied a standard buy-a‘nd-hold' s{g\ategy used in financial
markets in his calcuj t1ons I@ stated‘ further”‘ that, had the buy-
and —re-invest strategg beeri used‘ &“he addltlonal reinvestment
returns estlmated toy be q‘ZS 1, 1“17 063 220 55 would have been
realised. Pv54 teﬁderedxlff Ceurt an. opportunlty costs “Memo” he

prepared for\the\Elamtlff Wthh was admitted as Exh.P7.

“*I%urmg cre%e exammatlon Pw-4 admitted that, from the 1%

A

bond on the list, the m%turlty date would be 20™ December 2021
as it starts w1th thefearhest which would be 21* February 2022
and the latest would be 14™ April 2026. He admitted also that, it
would be right to state that, prior to the redemption dates of the
bond, there would be no profits earned by the Plaintiff as at any
point the Plaintiff can quickly sell the bond and realise profits
before the redemption date. So far that was the case for the

Plaintiff’s side.
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Upon closure of the Plaintiff’s case, the Defendant case
opened and the Defendant called two witnesses to support its
case. These were: Ms Doris Swai Mallya, (Dw-1) and Ms Grace
Wang’anyi (Dw-2). In her testimony in chief which was filed in
Court, Dw-1 stated that, from 2014 to 2016, she worked with the
Defendant in the capacity of Bank operation supervisor at Masdo
Branch providing services to customers, including cash deposits,
withdrawals, processing of cheques etc. S%é\t\exndered in Court the
Plaintiff’s Account Statement and c:r%lﬁcate of authenticity and
these were admitted as Exh.D1 (%“)\and (b) respe(;}vely fShe also

NN NN

tendered in Court two Reglster\Boo\lé\s\{l\amed “Bank Statement

Issue Register” which were collectwely\admltted as Exh.D-2.

X\
Dw-1 told tlfl‘s Court Ajchat ‘the Plamtlff does indeed

maintain an /a%l% \a%d\\qilsofé ck gé“ﬁe l\)\E)ok with the Defendant
DN
Bank, Acc <l/mt No. 01&)014367& She also admitted that, in

3 M,@

\\
the sald Bank}c 01}13\& IFe\]%{gmtlff appointed Pw-1 and Pw-3 as

RN \\/
\:*\\ N T . e
51gnat®r1es of 1ts%resp(ectlve account and, that, the Plaintiff had

T,

«f’*

filed spec1men 31gr;

m

ture with the Bank and such was uploaded in

W

the Defendantws«system

Dw-1 further testified that, through the Plaintiff’s
introduction letter dated 11" August 2011, the Plaintiff had
appointed one Winston Emmanuel Mwakyusa as its authorised
personnel or agent who was mandated to collect from the Bank,

statements, account balance and present to the bank
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statement/balance slip on behalf of the Plaintiff. Dw-1 tendered
in Court Exh.D.4, which is the respective letter of introduction.
Further still, Dw-1 stated in paragraph 9 of her witness
statement, that, she attended the Plaintiff several times through its
directors and its authorised agent, and did so diligently and
carefully in all its transactions, ensuring that, all the Plaintiff’s
instructions to the Defendant were honoured by following all
required procedures on cheque clear}n\ce She stated that,
between 2011 and 2016 the Defendant recéived and cleared
AR AN

o
checks drawn by the Plaintiff in favour of Var{ﬁ/aus payees; {among

them, being Stanley Murlthl Mwaurﬁa\nd Staigio Enterprises.

According to /’Dw- \tlie ""&cﬁeqﬁ%\\:l{l\x«favour of Stano
Enterprises and Sta&ley Mur1th1\MWaura were presented by the
Payee to KC »-»an\Equlty BzhﬁA (as collectmg banks) respectively
who then endors\e‘d\ tﬁ\\;?}m\ of :\ﬁe payee at the back of each

cheque %payee, }sgmp and phone number. She told this Court
: e

that, ul\t%was the\g§§pect1ve w*collectmg bank that communicated
with the\Defendant to liaise if the respective signatures on the
cheques pre§ented for payments are similar to the ones appearing
in specimen signatures appearing in the Defendant’s system.
Dw-1 went ahead stating that, upon checking the cheques
presented by the Plaintiff to the Defendant she confirmed that,
the respective cheques drawn in favour of Stano Enterprises and
Stanley Murithi Mwaura were among the cheques appearing in

the cheques presented by the Plaintiff for payment and, that, upon
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cross-checking on the signature for verification the Defendant
confirmed that, the signatures were similar or the same.

Dw-1 stated that, after the signatories’ confirmation, the
cheques presented for payment becomes genuine, as the
Defendant’s officials who verified the respective cheques
confirmed that the respective cheques were genuine. She stated
that, the Defendant was surprised in 2016 when the Palintiff
claimed that 101 cheques paid to Stano Qﬁ\nterprlses and Stanley

Murithi Mwaura, were forged. \\ \

According to Dw-1, the Pla\l\%ntlff“?:had/ftold thet}l/that the

i3

signatories used to sign bLanlg\\chequéxand\eﬂ t}\;&‘cheque book

with another 51gnatory and\th*at\ thlsx\i\t\ze\r\tdency gave their

employee a chance to fill payment\\etalls in the respective

cheques angl,present the amé/ tB\KCl Bank and Equity Bank to

process payments R \\\ “““

{ {Dw I\d1d‘anwelI tell t%e Court that, it is not the duty of the

&, %,

Defendant to 1r\}xc\1u\tr\e§whebtﬁher the Payee is the customer’s supplier

N

or not or\tg\ questlog\t if the payee is entitled to receive payments

N 4 .
from the ch%temﬁvi She admitted, however, that, what the

Defendant Bank does is to consider whether the signature
appearing on the cheque is similar to that appearing in their
system. She surmised that, the checks drawn in favour of Stano
Enterprises and Stanley Murithi Mwaura were cleared as they

were signed by the Plaintiff’s signatories.
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Dw-1 testified as well that, from 2011 to 2016, the
Defendant, upon the Plaintiff’s requests, was issuing the Plaintiff
with Bank Statements for a fee on a monthly basis. She relied on
Exh.D2 to show that such bank statements were issued and the
Plaintiff did not raise any query on their inaccuracy, including the
payments to Stano Enterprises and Stanley Murithi Mwaura,
while it was indicated that the customer had a duty to do so
within a month’s time from the date oqti\}‘“lssuance of the Bank

N\

It was a further testlmony of Dw-\%\\;cha/t )th\e%customer is

o \ ,
also under the obhgatlon\to*gl(eep the, \cheﬁue book in a safe
manner and notify the “bank i m case of&los ) o&cheque book or a

Statement. Q\

leaf therein. She told“ the Court that \;he Plamtlff used to apply for
AN N N

new cheque books tlme\after tlme\a\nd\tendered in Court Exh.D3.
She told thls\oun\that\irequiitlng new cheque books without
d1schos1ng“m{s51ng cheque leafs to the Defendant the Plaintiff
conﬁrmed that, ‘«all cheql?kghleaf s were properly used and there
was no stolen or m1ss1ng cheque leaves.

Dw-1 \toldwﬂ%ls Court further that, after the incident of
forgery, and the arrest and charging of Stanley Murithi Mwaura,
the Plaintiff directors (Pw-1 and Pw-3) did testify that, they used
to sign blank cheques which were left to the said Stanley Mwaura

who filled the payment details. She also stated that, the Court in
Criminal Case No.88 of 2016 ordered that the said Stanley
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Murithi Mwaura should repay the Plaintiff the lost TZS
911,383,335.50.

During cross-examination, Dw-1 did admit that, she
testified in Criminal Case No.88 of 2016 at Kisutu RM’ Court
that monies were stolen from the Plaintiff’s account. She said at
the time she truly believed so as the first person to go though the
cheques for their approval for payment was Ms Grace Wang’anyi
(Dw-2) and later she came in for a ﬁna%épproval She told the
Court that, if they are in doubt whefé\h\er\a ch?:que was properly
signed, they would call back\@ut \’*;t\ the% \ v |
system/practice was not thgre ‘*\; Shg alse\sald that, She never had
any doubt about the; ?9 cheque\as allaSLgnatures resembled the
specimen signature 1h\the syster#\\ /

When //,;sho\v}'n the WSD \and\\\gvhether any defence of

contr1butor<y\neghgence\ s\pleadedftherem Dw-1 admitted that,

there iwashe suc; ,_/éé&de&fence She however denied that, as bank

=
X, R
ofﬁc1als they were neghgen“t on their part. She stated that, she

learnt of\the negh\gent acts of the Plaintiff after her claims that
monies had beenasgolen from her account, but since 2011 no
complaint was made out. Even after being shown Exh.P4 and
what the court sated on page 7; Dw-1 insisted that, the Defendant
was careful.

When asked whether the Bank has ever received blank
cheque or one signed by a single signatory, Dw-1 remained

silent. Upon being further cross-examined, Dw-1 admitted that, if
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the Defendant has any doubt, then a call back to the client would
be made. However, Dw-1 stated that, such a practice would be
applied whenever a cheque had bounced. She also said at Kisutu
RM’s Court they had gone to testify as Bank officers who were
approving payments.

The second Defence witness was Ms Grace Wang’anyi
who testified as Dw-2. She offered a similar testimony in chief as
that of Dw-1. In particular, she testlﬁed\glat at the time of
clearing cheques, the Defendant \followed\\ll established

Q«@ \% S,
procedures while verifying the%s1gna\fu\r\es > ef\ the Plaintiff’s
\\y »5_ \/ /

signatories and there wasi‘“nox@ighg 1ce

N ig? théPart of the
Defendant. {{/* AN \\\\ ;{\é N

,,{ \

During CrQss- exammatlcx\]\)\w-Z admitted that, she was

/ﬁ

one of the w /;tnesses who testlﬁeﬁxm Cr1m1na1 case No.88 of 2016

/ N \ ‘% \\

in Kisutu Res1dentx Magi trg%gs Court and that, she went to

testlf}: in resp;\étvo}f\momes\ Etoign from the Plaintiff’s account
S,

held a’s the Defendanit’s Baiik. She also admitted that, between her

N NN

and Dw-h, she was the cither the first person to do verification of

/

payments followed:by Dw-1 or vice versa. She stated that, what
they do is to cross-check on the signatures and, that; she did the
verification against the signature held in the Defendant’s system,
which is a scanned copy of the Specimen Mandate Card.

She also admitted that, she never used the hard.copy of the
Specimen Mandate Card. She, however, denied that, there was

any practice of calling back on customer to verify a cheque but
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admitted that, such was only done when there was insufficient
amount of funds. Even so, she did admit that, other instances
which would entail calling back a signatory for (conﬁrmatory
purposes include when there is discrepancy on signatures. She
said that, they only knew of the problem after the complaint by
the Plaintiff but when they looked at their Bank System they
were satisfied. She admitted that, at Kisutu RM’s Court she did
not tell the Court that the Plaintiff was neghgent

During re-examination, DW 2 t@lg\thls C\ourt that, by then

the Defendant used to look at the“\&gnatu{esxkept in herfsystem

i

W R d
and whether the cheque wa§\forxthe\g\mount(\/stated\stamped and

endorsed at the bacl;f{’ﬂ and, %vhe;her 1f\Was\§1gned according the
{ x
mandate, its validity date and the amount in words and figures.
At the. end\Sf the\gay, \\Defence case came to a closure

and the leam\gd counsel for. the partles prayed for time to file

w«”

closing subm1§§1on,¢whlcﬁ\th\iy duly filed. I will, thus, consider

| :
F R K S,
\submlssmns(\a\s\wwell and the testimonies and the

their
documentagy mat\érg%alg “tendered in court before I render my
verdict. Howevqg,;gb%fore I analyse the evidential materials laid
before me, let me reiterate some few basic princiﬁles worth
noting.

In the first place, it is a cardinal principle that, whoever
alleges must prove. Section 110 and 111 of the Evidence Act,
Cap.6 RE 2019 and a host of cases, both reported and

unreported, do affirm to that. See, for instance, the case of Jasson
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Samson Rweikiza vs. Novatus Rwechungura Nkwama, Civil
Appeal No.305 of 2020 (unreported). In that case, the Court of
Appeal, citing with approval its earlier decision in the case of
Paﬁlina Samson Ndawavya vs. Theresia Thomasi Madaha,
Civil Appeal No. 45 of 2017 (unreported), was of an emphatic

view that;

“...the burden of proving a fact

rests on the party %vho

substantially asserts{\%\ the\
affirmative of the_issue andwnot \0\\

% B

upon the party WhE%denles R i

Y

negative is usually 1ncap\bley° 1

X %

proofi=lt is ‘anc1ent rule::»foumded

f f }}\ \{Q«\\ o, k‘«

on con31derat10n of\‘good sense\ ’
“‘\and 1s“l}ould notfbe départed from

AN N
T w1thoutwstrong reason%\Untll such

wfthe other

burden 1s ‘dlscharge

&
\ pegrson upon whom the burden lies
= Whas been able to discharge his

burden. Until he arrives at such a
conclusion, he cannot proceed on

the basis of weakness of the other
party..."
Secondly, unlike in criminal cases, where proof is to be

established beyond reasonable doubt, proof in civil cases, as in

the suit at hand, is only done on the balance of probability. In the
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same case of Jasson (supra) the Court of Appeal did cite with
approval the English case of Miller vs. Minister of Pensions

[1937] 2 All. ER 372 in which, it was stated that:
"If at the end of the case the
evidence turns the scale definitely
one way or the other, the tribunal
must decide accordingly\ but if
the evidence is so evenly balanced
that the tribunal is unable to z‘%\n{?
to a determinate concluswn on %“%\\\a

2,

\
must be glvgg the benefit ofxth AR

doubt. Th1s means that the case

way or the otherjthen the E‘“an \\

/

M\

must be decided 1\\favour»of\the

1 AN \\\ \%

man§ unless the ev1dence agamst
m\}eaches the ~same\d\egree of
gency\ as is \re ulred to

ANy S
d scharge a\burden inycivil case.
:l"hat degre\ls well settled It must

’MM\

c?i‘rry a- reasonable degree of

M.—v
Ewery

N,
probablhty, but not so high as

requlred in criminal case. If the
\\”"“e“\{ldence is such that the tribunal
can say- We think it is more
probable than not, the burden is
discharged, but, if the

probabilities are equal, it is not..."

Thirdly, it is trite, as a matter of law, that, when any part
raises or relies on negligence, such fact must have been pleaded,

particularized and must be proved. This was emphasised by this
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Court in the case of East Coast Oils and Fats Ltd vs. TBS, TRA
and AG, Commercial Case No.1 of 2020 (unreported).

In that above cited case, this Court, citing the decision of
the Nigerian case of Bububakar & Another vs. Joseph &

Another (SC 10/20020[2008]9 (06 June 2008) and, stated that:

"He who pleads negligence should
not only plead the act of

negligence, but should alsoxgive
’\,
specific particulars .... In a case

of negligence the facts\w\}\lg\eh

gave rise to the neghgence\’»

\ // N‘ £
must be coggiehen31vely and \\% 4

dehcately%‘pleaded%\The \facts>
g N oy

must’f be plead\e\d\ 1n mlm\ff“e\%
i

deta\ills almost .to ‘the letters of
the alphabetC:’NotIung should be

\i l%ﬁft l\g\\

feGUIng by J/he above pr1n01ples let me now proceed in

resol\!ung thls“*“ma)fter at\hand\In this case the first issue which I

N

am called upon to estabhsh is as follows:

Whether the 111 cheques paid in favour of
\\M
Stanléy Murithi Mwaura and Stano Enterprises

were forged.

First, let me state here that, although the issue was agreed
to be in reference to 111 cheques, in Court only 99 cheques were
tendered as Exh.P1. That being stated, however, it does not mean

that, such will have effect in what I am about to consider under
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this first issue, i.e., the question about forgery and the clearance
of the alleged forged cheques.

In her closing submissions, the learned counsel for the
Defendant has reiterated the principle regarding burden of proof
and she has correctly made it out that, the burden of proving that,
the 111 cheques presented for encashment were forged, lies on
the person who alleges, i.e., the Plaintiff. The Counsels for the

Defendant have, as well, correctly suz\mltted that, since the
\
allegations involve issues of fraud Wth is akm to a crime, the

Plaintiff’s duty to prove is sllghtI}\beyond 31/9 :notﬁat\s/’tandard in

\\\x

That is a correct posmon of the lawgtated in the case of

1

Hidaya Ilanga vs. l\i/Ianyama Malrj\'oka [1961] EA 705. In that
\\\\ \\ \

X 7%

askof the view that

TR, AN \ 2 S
& ““ina Q serhere an?allegatlon
o e \ 1 : a e 1n§\‘c1V1l cases akin to a

2 Crlm fraud, proof must be
i‘w{ \:}:\ h% P

AN

\S’\\more than mere balance of

\\ %},{,abﬂities.”

If I may add; in civil cases, the more serious the allegation

civil cases. iﬁ%\

case, the Court.y

the higher the degree of probability required; even though it
needs not, in a civil case, reach the very high standard required
by the criminal law. The case of United Africa Press Ltd vs.
Zaverchand K Shah [1964] 1 EA 336 does also lay emphasis on
that. In that case the Kenyan Court of Appeal, citing the case of
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Doe D. Devine v. Wilson (1855), 14 E.R. 581, was of the view
that:
“If indeed, by the pleadings in a

civil case, a direct issue of forgery
or not be raised, the onus would
lie on the party asserting the
forgery, and this would be more
like a criminal proceeding, but
even then the reasons for suffer;\?g
a doubt to prevail against the\\

\ Y
probabilities, would not\’ their X
AN AN X

Lordships’ opinion, apply ” \\ P \\/ﬁ
/\::\M \ Ny \
That being said, the\ques’fl@n thatx{oilows is whether the
/ s \\ \

Plaintiff has been abkle to dlso{ge:rge its bl}rden of proof to the

higher levels or degrees of probablhty gly\en the serious nature of

the allegatlgns%To \ﬁnd\Qut o?fé\ h}s to analyse the kind of

»%

evidence_ tendered by tﬁ@iﬁﬁmﬁff in support of an affirmative

ﬁndmg in respect\thls igsue exIn an endeavour to prove the first

S <y,
issue t% thls suit, * x,g\}‘l\t\endered in Court 99 cheques which were
A\
admltted asi\\Exh P1. These were part of those alleged to have

been forged.

According to the Plaintiff, the cheques (Exh.P1) were
forged cheques and, in an attempt to prove that such were forged
cheques, Pw-1 testified and told this Court that, the issue of
forgery was reported to the Police and a Criminal case, No.88 of
2016 was filed at Kisutu RM’s Court and, one Stanley Murithi

Mwaura was found guilty and was convicted of, among other
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offences, the offence of forgery and obtaining money by false
pretence.

Tendered and admitted in Court as Exh.P4 were two
judgements, one being the Judgement of the trial Court and the
other one being that of the first appellate Court which upheld the
trial court’s findings. This Court is privy, as well, and acting
under section 59 (1) (d) of the Evidence Act, do take judicial
notice of the fact that, the said Stanley M%l}i‘ithi Mwaura appealed
to the Court of Appeal and, recently,athe\Court of Appeal handed

down its judgment (in Stanley MlqlthlxMwau{a\vs Republlc

entirety.

s :
In their closmg subm1ssmns the\learned counsels for the

2

N
espect @f the value of Exh.P4 that,

Defendant have, submltfed in ;f
&GN\ N A
being Judgem\ents II\% crmlnal \ga}?e,,they do not bind this Court in

civil pro?é'édni@s.ﬂ‘ hg& is md\ed a correct position of the law and

[am ahve tO\l\t\\\?\\ \\M\”‘?

AN N

In*a@%&ence, egery judgement is peculiar on its own since
each is based upon the facts of each particular case and, further,
that; a judgement in a criminal case is not the same as one in civil
suit, even though the same may be arising out of the same facts.

However, when a judgement in a criminal case is tendered
in Court as part of evidence, it has some relevance to it. In our
jurisdiction, its relevancy to the respective suit in which it was

tendered will be considered in the light of what section 43A of
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the Evidence Act, Cap.6 R.E 2019. That position was firmly
reflected in the case of Charles Christopher Humphrey
Richard Kombe t/a Humphrey Building Materials vs.
Kinondoni Municipal Council, Civil Appeal No.125 of 2016
(unreported). The section 43A of Cap.6 R.E 2019 provides as
follows, that:

“A final judgement of a court in
any criminal proceedings §hall
after the expiry of the \tlme hm \\\
judgement or after thé date of\the/ \\ fé
decision of%““'«appee\ti\m those \\ v

% WH cheverm is the""g

for ~ appeal agalnst ‘*«that

2

f:;: ed;r:gstaien\ as \*conclusfv\\e\

W \ \ =
andence that, person

‘:&\%\ “2\\ {f/\\ ‘4, \2&\

convncted or acquitted was guilty

or 1nnoc;\1}t§ﬂof th;>offence to
{fi, “‘m uw“ ch the Ju%gemenf relates.”

\{n Chrlstoph% Humphrey's case (supra), the Court of

Appeal considered the provision and held a view that, the section
AN D

(i.e., section 43A of Cap.6) is too plain to admit any other

”“'Q:W

construction than what it says. The Court held a view, therefore,

that, a trial Court in subsequent civil proceedings is not bound by
either conviction or acquittal in a criminal case based on the same
facts.

However, my careful reading and understanding of the
judgement of the Court of Appeal does not tell me that, the

learned Justices of the Court of Appeal ruled out the relevancy of
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previous decisions in criminal proceedings when such are
considered in any subsequent civil case based on the same facts.
If that was to be the position, which I believe it is not, then, such
would have rendered section 43A of the Evidence Act, Cap.6 R.E
2019 useless. ‘

In my view, therefore, Exh.P.4 (and the subsequent
judgment of the Court of Appeal for which this Court has taken
judicial notice of it) (collectively) are f§levant and conclusive
evidence of the fact that, Mr Stanlgy\ Murlth%\ Mwaura was
convicted and, that, his conv1ct1(;f1\as basedy on, am\cipgxothers
the proof that, he had forged\a\glgnatur f ne of the 31gnator1es
of the Plaintiff to obtain® momes frem thee\P lﬁ’ s account.

In other WOI‘dS*\and taklng\ 1nt0xaccount Exh.P4, 1 gather,
firstly, that,ﬂther\e\beln now mal dgment of a Court of
Appeal concernlng\’m\\allegatlcgﬁz%f forgery of the 99 cheques
tendered i &Coy‘&%% Exh\%’l there is already in place a
concluglve evﬁence but “¢onclusive only to the extent or in
respect @f\the f%:t that Mr Stanley Murithi Mwaura was
convicted of® “‘amcmg others, the offence of forgery of the 99
cheques, which were as well tendered before this Court as
Exh.P1.

But that fact alone does no more than proving that Mr
Stanley Murithi Mwaura forged cheques and obtained monies

from the Plaintiff’s account illegally. Stated otherwise, it prima

facially tell us that the cheques tendered as Exh.P1 were held by
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the Court as having been forged and monies from the Plaintiff’s
Account were debited and credited in Mr Stanley Mwaura’s
accounts held at KCB Bank and Equity Bank (T) Ltd.

However, that prima facie evidence in itself is not and
cannot be conclusive evidence in this subsequent civil case and
cannot solely be relied upon to conclude that the cheques
submitted, i.e., Exh.P1 in this civil suit, were forged cheques.

AN

More proof will, therefore, deﬁmtely be needed and, the burden

of proving that the cheques were 1ndeed forged still lies on the

Plaintiff. \\ \ &

In that regard, the centralxquestlon that demands a concrete
N S Ny D

response is whether the Plalntlff\hg\s beeg\flbl e to discharge that

requisite burder\1x (both legal and\e\(\ldentlal) to the required

standards. ThlS Court 1{, the”r/e\fere bo:fhd to make a finding to
4

that effect-depending dn the.cvidenée which is laid before it b

at effect, depe .)r\;go ewnc which is laid befo y

the Plalntlff\ivyho ri;n\a%ewordance with what sections 110 and 111

of the“*Ev1denc\\\% e%\pro;;i:d*éi has the duty or bears the burden of

proof. \ !

In effortmto /pr0V1de such proof, apart from tendering

Exh.P4 in Court and alleging that the 99 cheques (Exh.P1) were

- forged, the Plaintiff moved to a next level or second step of

calling Pw-2 (a forensic expert), and Pw-3 ( the person whose
signature was at issue). I have had time to assess the testimony of

Pw-2 and Pw-3 who testified before me. In my view, the
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testimony of Pw-2 and Pw-3’s brought in or rather infuse more
cogency and potency to the Plaintiff’s case.

To begin with, in her testimony, Pw-3, whose signature was
the one at issue as having being alleged to be forged, did testify
before this Court that, her signature was forged and she never
signed the cheques tendered as Exh.P1. That oral testimony of
hers, was corroborated by the testimony of Pw-2 who tendered in
Court a forensic report (Exh.P6) which Qe\\’s“t»ablished that, Pw-3’s

signature was at variance with the signatiire appearing on

\\ \\ \"\‘&\\
Exh.P1, meaning that, the 31gnat ¢ on Exh.P1, was.nother own
- Y4 %\Q\\\\ \od
signature. N Ny, AN { 2

do tak 25f 1B \‘\fma\\“ Y hat, th
I do take not?’/o t e\Ize endan ’S\ ontention that, the
N R Y

signature in the cheélges (Exl{n\ Pl\)b Wa\g 51m1far to the specimen

N o
signature 111,« c SSEssio
snature inthe bosséegh

N

learned counsel for\ethe\ De f‘ndant has contended that, the alleged

specifien 3 \u fif e syeron
pec1men 31gna {% Mggrg the % system was ‘purportedly removed
from the Exh. PG\\’ i
Inxmy view, howé‘ver such a contention by the counsels for
the Defendantsis-aff untenable afterthought because, nothing of
that sort was raised by the Defendant’s counsels in the course of
trial before this Court and, to add salt to the injury, the Defendant
never raised any objection to the admissibility of Exh.P6, leave
aside the alleged fact of mutilation or removal of part of it,

which, had it been raised, would have placed a shadow of doubt

on the reliability of Exh.P6é.
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Moreover, looking at Exh.P6, the disputed signature and
the specimen signature of Pw-3, which Pw-2 rendered
explanations regarding their differences, are within Exh.P6. In
his testimony, Pw-2 did tell the Court that his comparison of
signatures was not based on the specimen from the signature
specimen card in the Bank but specimen signature of Pw-3 taken
for comparison with the signatures on Exh.P1.

Besides, since the Plaintiff called to\her aid expert witness

who established that, the 51gnatures\of\Pw-3\‘\%1n Exh.P.1 were
Q. }\\ \

forged and, thus, made out a prlma fac1e\03§e\££1\3t\§§/h P1 were

forged cheques, the ev1dg\r\1t1a1’“~bu\1:~glen shifted to the\Defendant

"»

2, Ry
who ought to have/ﬁ foved: tﬁat thé‘\\purported signatures on
Exh.P1 alleged to be of Pw-l\were\ not forged signatures but

X “\\w\ \\
-similar or corres d w1th th date specimen signatures

\

/
which was" \Wlthhexlxd in \}hQ\ Def?/ndant s own system or the

specﬁ/rIén card\%h%hgw-f‘@%;d Pw-3 signed when they opened
Ty
the Pla1nt1ff S acco\ﬁnt
RN AN
In e‘%f\ence ogce the party bearing the onus of proof has

made out aprima facie case, his opponent is burdened with
an onus of rebuttal. Should s/he fail to discharge this onus of
rebuttal, the prima facie evidence would be regarded as sufficient
evidence for purposes of discharging the main ornus of proof. See,
for that matter, the South African case of Senekal vs. Trust

Bank of Africa Ltd 1978 (3) SA 375, at 382-383A.
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Put differently, it is the Defendant who should have now
tendered evidence, be that of the specimen signature it keeps in
the bank or otherwise, to discredit the evidence of Pw-2. In my
view, the failure on the part of the Defendant to tender in Court
such evidence, which evidence was in its own possession, entitles
this Court to draw adverse inference on the Defendant in whose
custody such evidence was.

Finally, are the testimonies of Dw-?‘ans\i Dw-2 who readily
admitted in Court that the 111 Q\heques ‘*(i& ncluding those

N
presented as Exh.P1) were 1ndeed cleared\ favour, ’of Mr
Stanley Murithi Mwaura, and\Stano Enterprlses lurmg Cross-

examination, Dw-2 dld’“expresslﬁ\admlt nthat she did not tender

the hardcopy of thie\\ specnmen \31gnature or mandate form in

Court. //:;N\\\\\\\\{ X\

The duty to\fenden A{le\»hardcopy of the specimen signature
X

or manda formxln Court as\gounter evidence to the fact already

subssantlated b}zproof tﬁai’c ‘?hg signature of Pw-3 was forged was
now thé\duty not \c}ﬁ\the Plaintiff but the Defendant through Dw-1
or Dw-2. I shall-further elaborate on that, below, but in my
humble view, up to that extent, it is all clear to me that, the
Plaintiff’s evidential burden regarding the fact that the cheques
were forged, was rightly discharged.

In view of the above considerations, it is my conclusive
findings, therefore, that, despite the Defendant’s mounted denial
that the forgery was not proved, all the three points above
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combined, firmly discharge the Plaintiff’s elevated burden of
proving that the cheques were forged and, for that matter, the 1%
issue herein is affirmatively answered.

The second issue was premised on the question whether
the Defendant had acted negligently. The issue was framed as

follows:

Whether the bank acted negligently in paying

the cheques in favour of §%‘ar%}ey Murithi

"
Mwaura and Stano Enterprlse,i 3 \

&

R
As it may be gathered from thta\Plan{g\f\f" s\pleadlngs the

5

Plaintiff has raised both t%\msue\o\f breach™ of\e@n”’f;act and
N,
negligence. Ordinarily, one may=indeed blend the two legal
- 2 O IR &
phraseologies “breaeh of contgict and neghgence especially
0 A
when dealing w1t%n\\1$sue questlomngxthe professional conduct

o e P

of a pa to “arsuitaThesalle atle.ns of breach of contract and
p rty/, WA g s

negligence, therefore suggest existence of a violation of the
L R 4~

terms of a contract by fa111ng to carefully carry out one's
W SN TR
contractual obhgatlons

%, A

It is also worth noting that, negligence is a tort, and, in an
action for ne\;ﬁéencfe it is as well competent to allege and prove
the existence of a contract for the purpose of showing the
relationship of the parties, out of which arises the common law
duty to use ordinary care. In this respective suit, the Plaintiff has
alleged that, the Defendant had acted negligently in such a way
that her conduct was in breach of its obligations under the

contract between the parties, and facilitated a fraud which
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occasioned huge and specific loss amounting to a total of TZS
2,395,518,977.38.

The particulars of such a breach and negligence were set
out in paragraphs 6 and 7 of the Plaint and I see no need to
reproduce them here. Suffices it to state that, such particulars
were given and negligence was pleaded, hence, the same is in
line with the principle I earlier intimated here above as
expounded in the case of East Coast Oll?ﬁ’nd Fats Litd (supra).

In approaching the 2™ issue, th%i*efore two things need to

be established namely:

x\ \m
relatlenshlp between the:\g}alntlff“’&
Sy,

and\tf;le Defendant a\&d if so, wasy, *
\w

Q\ltbre\ached‘? \\

\ VIR ANY

o will be in the

N

afﬁrmatlve xthen the next will be
\Q\ e 5

R w}ether the breach of it was due

té/;any wneghgent conduct of the
)

fendant

?

I w111\g\()mmelrlce my discussion by looking at the first
question which T raised in relation to the 2™ issue, i.e., whether
there was any contractual relationship between the Plaintiff
and the Defendant and, if so was it breached? Ordinarily, when
a customer opens a bank account, there is established a bank-
customer relationship. In this case, it is an undisputed fact that,
since 2011, the Plaintiff maintains and operates a Bank Current

Account, N0.001000143673, with the Defendant Bank at Masdo
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Branch in Dar-es-Salaam. The message which one gleans from
this undisputed fact is, therefore, that, the parties had a
contractual relationship.

However, it is worth noting that, although such a bank-
customer relationship is of contractual nature, their contractual
relationship is not an ordinary one. That fact was emphasized by
this Court, in the case of Equity Bank Tanzania Ltd vs.
Jonnelly TZ Company Ltd, Civil App;\él\No 37 of 2020 (HC)

N
(unreported). \\ AN
AU
Citing Q.C. Ross Cranston, ‘in_his bgol?%ed\ngmples of
N
nd Q\ X
Banking Law, 2 Edlt§ ‘\ubhshe(\i\ by\ Oxford University

Press, UK ISBN: 978019;,’253\19\ B“atober\zooz at page 133,
N

this Court noted that\ A
AN

\‘{
"entral t /;h :;\nk\t
’{%(fz\\relzzszshf; is f:on;\f;ct\gx.l.s. o;n;:

A N

banking * cont;\ﬁ\é“ts af;e slightly

N
2, \dlfferent from other legal
\ Ny R
\ i‘*’xg\:;ﬁtl\:iacts based on the unique
AN ré‘lati;}‘i hip between  the

:wu\stomer and the bank in

payments rescheduling, and so
forth." (Emphasis added)

A discussion concerning the nature of a bank-customer’s
relationship was also aptly explained by His Lordship Galeba,
J.A, in the case of Ecobank Tanzania Ltd vs. Future Trading
Company, Civil Appeal No.82 of 2019 (Unreported). In that
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case, the Court of Appeal stated, at pages 27-28 of the typed

judgement, that:
“... in banking the relationship of

a banker and its customer, is a
fiduciary one. The banker is a
trustee and the customer, a
beneficiary. This is because of the
massive control that a banker has
over the depositor's funds an%‘xthe
unfettered prerogative 1t‘has to use\\
the money w1thout consu]:ungxlts

\Q\:&\

owner vis-a-viz almost 1o powers

that a custorﬁ‘gﬁremalns\®1th The
\‘:\% \\

latterx posmon \lnto “which, a \

‘%‘\e\

custxomer is ‘pl »
«relationship, attracts’in itSkfavour

/x;;;;\w immense, protectz‘a‘n\%\\both the
N

law and th _courts ;‘The upper

i;ff‘f’%\\\\\ hand tha;ﬁe\bank enJ oys with the
\\\2 nﬁgﬁeybrlng within the grip of
% .

Nsection 115 of the Evidence Act in
C |
My

ci‘f‘(iumstances where there is a

N

”‘%sjét}e of uncertainty as to the
money's security or availability.
That section provides that: "In
civil proceedings when any fact is
especially within the knowledge
of any person, the burden - of
proving that fact is upon him".
The point we want driven home

is that, it was upon the appellant
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bank to prove that it was not at
fault in the disappearance of the
respondent's funds, because it
was the sole custodian of the

money.” (Emphasis added).

Moreover, in the case of London Joint Stock Bank vs.
Macmillan and Arthur [1918] AC 777
(HL), Lord Finlay LC was also of the view (at 789), that:

“The relation between banke%‘\and

customer is that of debtor and\\
creditor, with a, super%’k\'ilddedx \
obligation on the part of\%jchef‘ *\\ )
banker to:, honourw:;the customer?

W\&\
cheques if the\accou\g\t is 1n\c\f‘ed1t \x

A cheque drawn by a\cu§£0mer Y

" Yo pémt of lwfa\mandate to the

"“\@%ankexf\ pay ‘“the \\amount

;\c}cordmg‘(‘iowor of the

\
N cheque ” (Emphasis added).
A s
From the*above citédzcases, I am in a respectful agreement

that, th J\%w treaté\the relationship between banker and customer
as being co\ﬁtr%;% Jin nature and, that, the parties herein were in
a contractual relationship. The next step to establish, therefore, is
whether there was any breach of such a contractual relationship
by the Defendant bank.

Essentially, breach of contract is a material non-
compliance with the terms of a legally binding contract. In

the banking business scenario, breach of mandate does not only
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arise because the bank has wrongly refused to make a payment
but may ensue from different scenarios.

One of them is failure on the part of the banker to take care
of the property deposited by the customer with or without charge
as it is the duty of the banker to look after the property, or failure
on the part of the bank to put up with any mandate a customer
gives e.g., when the bank has wrongly made a payment without
proper authority. N \k

In the present case at hand the second scenario applies. It

N R Yy
was the testimony of Pwl that, the Plaintifts and the Defendant

VAN
had a signed payment agreemeng%(Man\c}ate) whlchowas signed

when the Plaintiff opened its, acc\?lint“with \he Defendant and
signed the specimen é gnatures and, that they even inserted their
biometric n}arks o\ he specﬁ/e}l\card\%

<&
The “probl m which® “Pw-1 /faised th: art of the
proble c ij on the p 0

Defegldant‘*aho ever;mls thatxthe Defendant’s act of clearing the

‘‘‘‘‘ TN
,ﬁ e

111 cheques in \favour of““ Stanley Murithi Mwaura and Stano
Enterpnse\s was dene contrary to the signing mandate. If so, was
that act one\amgta_;lting to breach of contract on the part of the
Defendant? In my considered view, it was an outright breach of
the bank-customer contractual relationship. I will explain further.
In the first place, it is on record that, the Plaintiff signed
and, the Defendant kept in her custody, a Signature Specimen
Card which had the Signature Mandate whereby the Plaintiff and
the Bank agreed that only the two directors of the Plaintiff (Pw-1
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and Pw-3) shall together sign, if any amount was to be withdrawn
from the Plaintiff’s account.

However, from the testimonies of and the evidence
tendered in Court by Pw-1 (Exh.P-1 and Exh.P4), and Pw-2
(Exh.P6) and Pw-3, all these witnesses established that, Exh.P1
had a forged signature of Pw-3. Despite such a fact, it is on
record that, when Exh.P-1 (the forged cheques) was/were
presented by Mr. Stanley Murithi Mwau?§*and Stano Enterprise,
the Defendant cleared them and mo\iﬁ”‘s\s\gfré“‘deblted from the
Plaintiff’s Account.

had a duty to ensure’ that ltS\Sl atwﬁf‘esﬁ:‘onforms to that which
?’ gn AN

\ N
was/is on the spec1men 51gnaturé\for\rh 1ssued to and kept by the

Defendant Bank \Fallurg toédo&o w111 in my humble view,

f

constitutes a«Ql\)reach of® mandg:ci wh1 h, in essence, is a breach of
the bmaor}l\erf contractual relationship.
¥ \a N

*\I\o bolsteriglat» th “of view, I am fully persuaded by the
decision“ef Van Zyl, J
National &nkmof/South Africa Limited (A1080/2001) [2002]
ZAWCHC 33 (19 June 2002) who stated, at paragraph 22 as
follows, that:

., in the case of Di Giulio vs. First

“Who and under what
circumstances a person may be
authorised to sign a cheque on
behalf of the client .must

necessarily be contained in the
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contract of mandate underlying
the relationship between the client
and the bank. If, as in the present
case, a list of persons with such
signing powers is furnished to
the bank, it in fact becomes part
of the mandate. Should a
cheque then not bear an
authorised signature . or

. ™
signatures, as the requirement
may be, the bank ;\B?lld be\\\\\

acting in breach of\the term;MBf\ \ y ,&

the mandate.if it should ho?iou / \\

‘“x
NS N
such cheque\\a\ndx d;\ﬁlt the
7 Q}\ R R
cllent S account w1th§tvhe amount \3}
‘\w

thereof ” (Emphasis is mme)

'\,

In the/caséet:\ Interna’t?ﬁnal\C\(;i}lmerclal Bank Ltd vs.
\\ ‘x

JADECAM Real\Estaé& \Ltd gvll Appeal No.446 of 2020,
(CA'I) [unrgg\(}rted] >the Court of Appeal of Tanzania did provide
N

/

a sorﬁgghat mmﬂét E\os1t1on,,as above. In that case, the Court has
an opp%ortumty ot}i\?conmderlng, among other things, instructions
given by a Re%gg@ent Client to the Appellant Bank, and which
the latter never adgered to.

In short, the Court of Appeal of Tanzania had the following
to say in view of that non-adherence to the client’s previously

issued instructions:

“One of the long established

rules governing the relationship

between a banker and its customer
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requires the bank to act on its
customer’s instructions. See for
instance: Sheldon and Fidler’s
Practice and Law of Banking 11th
Edition at Page 49. The Appellant
was bound to act on the
Respondent’s instructions failing
which; she did so at her own

risk.”
R

From the foregoing dlscus31on,@there\t\?\)re it 1s my respectful
view that, by clearing the cheques\th\h Wer% bearing one
unapproved signature as per the Eandate\\ thef]'s)e}e\ncj\a},nt was in

breach of the contract. IrNhelF\defense\D <1 and Dw-2 stated
NN RO |
that, the cheques Wel\:e cleared\b\ecayse at“allitimes the signatures
were verified as\age;‘mst the/xs;}ecu}l\en signatures held in the
X AN

N

Defendant’s; syste;r{l\\and V{ere found_to e okay.

,Howe\e these w1tr\1\esses~(DW 1 and Dw-2) did not testify

that y\i;y befere the;Iilsutu Maglstrates Court or present a denial
that the, alleged forgerykdld not take place. It is on the basis of
their testlmggs a};{d other material evidence that Mr Stanley
Murithi Mwaura™was convicted of forgery, among other offences.
As such, their current denial does very much cast a shadow of
doubt on their credibility as well since they are the same people
who testified before the RM’s Court at Kisutu.

Such a dramatic shift of the position even if this be a civil
case and not a criminal case as the one at the RMs Court where

they appeared as witness, also raises my eyebrows because, Dw-1

Page 45 of 64



and Dw-2 never submitted in this Court, evidence of the
Specimen Signature which they used to make their comparative
verifications.

To my understanding, that was a fact within own
knowledge and, it is now well established, as once stated by the
Court of Appeal in the case of Ecobank Tanzania Ltd vs.

Future Trading Company (supra), that:
“The upper hand that the %\ank
] ith th oy [in a
enjoys wi e mone}sf\:\[{}\ AN
customer’s account] brings k?si\t\

within the gr»m}\pi of sect;{gn 1\125 of/ R

the Ev1dence Actﬂn cucumstan(\;*es

wherew'“ there\\ _a&x §’cate\\”~of \\\

W

unceﬁalnty as to the‘zgmey S=
S

ecunty or _ avg\llablhty \That

ection prov1des that "In civil

i
e?{:emally \Mthln the knowledge
z[a \\
\x \\\\ of: any persokrzl> the burden of
R, NN

\ brovitig hat fact is upon him".

Put Ehfferently, I am of the opinion that, the fact that the
alleged Pw-3’s 81gnature on Exh.P1 was comparable to the one
on the specimen form (card) held by the Defendant bank upon
verification, as alleged by Dw-1 and Dw-2 in their testimony,
was a fact within the knowledge of the Defendant. As such, the
burden of proving it cannot be shifted to the Plaintiff but rest with

the Defendant Bank.
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In that regard, one would have expected evidence being
lead by the Defendant to that effect, including production of the
specimen card itself before the Court, but alas, as it is said of
Shakespeare’s proverbial account, “expectation is the root of all
heartache.” The headache this Court was left with is that the
Defendant never produced the specimen signature card alleged to
be used by Dw-1 or Dw-2.

All said, the gist of the matter is %\at the first question is
fully established in the afﬁrmatlve b e\»« the E)efendant was in

S, “\«\ \Q
breach of its contractual obllg}tlon singe; She had a/auty to
\\E@A &)& = % \\v:{bi
ensure that the authorized 51gnatures of account holder tallies
By, Ly, N B,
with the specimen recorded with the bank. Given that there is
& A N N TR, ¥
proof that the 31gnature of Pw-3 was not the same as the one used
™ % PN
on the forged cheques (Exh P1), then the Defendant cannot
\"}}h ‘?%
\*\ 2
come out of the hooglgc % \‘«z% 4

fﬁ should also be remembered that, in the case of London

1 N Y

Jomt Stock Bank lelted (supra) the Court stated that, a
™

cheque drawn by a customer is in point a mandate to the banker

to pay the ame”unt iaccordlng to the tenor of the cheque”. The
apparent tenor of the cheque here includes its drawer’s signature
as well. When clearance is effected contrary to that mandate, then
a breach is occasioned. Having so stated let me proceed on to
examine the second part of the second issue.

The second part of issue number 2 was that, if the first part

was affirmatively responded to, whether the breach of it was
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due to any negligence on the part of the Defendant. The
Plaintiff has maintained, through the testimony of Pw-1 and Pw3
that, the Defendant’s employees Dw-1 and Dw-1, acted
negligently. However, the Defendant, through the testimony of
Dw-1 and Dw-2, has denied that. Now, was the Defendant
negligent? |

In law, negligence is the breach of a duty caused by the
omission to do something which a reas%hajble man, guided by

those considerations which ordlnarlleregulate the conduct of

ST SN
human affairs would do, or doing somethlng whlch\a prudent and

reasonable man would not do\n £ssence, three thlngs need to be

established to hold someone lk\bl\on negfige{ce These are

1. presence of a legal\\duty to -

N,

\
exercise due carey, on}he part of

@&@wplame%of\}owmds

the party«complalm-ng the former's

= \conduct with: the scope of the
-

2. Breach«of the said duty; and
\:;\ 3. ::/o;‘nsequentlal damage that flows

\‘”from it.

In this present suit, I have established, in the first limb of
the 2™ issue that, the Defendant had a duty of care which arose
out of the contract of banking she had with the Plaintiff. The
Plaintiff has alleged that, such obligation was breached as the
Defendant’s employees carelessly cleared 111 cheques contrary

to the mandate.
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In her Written Statement of Defence, the Defendant has
denied that her employees acted negligently. She stated in
paragraphs 4 and 6 thereto, that her officers (Dw-1 and Dw-2)
had “double checked the signatures appearing on the
specimen signature card (form)” maintained in her system and
“made a call back for verification” before transferring funds.

The Defendant stated as well in her defence that, her
officers namely Grace Wang’anyi (Dw-2) an\d Doris Swai Mallya
(Dw-2)"at all time of clearing the cheques followed all proper
procedures while verifying the sald mgnatgré“s jan\d m%deza call to

Directors/shareholders of\:che“P,lamtlff namely Vida Zakaria

A
Hamil and Ahmed Zakarla Hamll\fof“further\verlﬁcatlon before
debiting the Plalntlfﬂs\account B AN N \ix -
\
es

However,\&m%thelh testlmom 1Q chlef and during cross-

‘i

. K
examinatiof;, Dw-\%% and Dw—2 to\ia this Court a completely

; S MM&EXZ»"

dlfferent sto& %nxthe aspect of calling back the signatories for
%»\ A N

Verlf%atlon purposes\{l" helr“f?story on that aspect was contrary to

‘x\
what the&Q\efendanE stated in paragraph 4 and 6 of the Defence
filed in this "

Sourt. 'In law, it is an established principle that,
parties are bound by their own pleadings.

The case of Paulina Samson Ndawavya vs. Theresia
Thomas Madaha, Civil Appeal No.45 of 2017 (CAT)
(unreported) does establish that point. Besides, in a more recent

case, the case of Tom Morio vs. Athumani Hassan & Others
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(Civil Appeal 179 of 2019) [2022] TZCA 114 (16 March 2022)
the Court of Appeal noted that:

“Knowing that parties are bound
by their pleadings as stated in
the case of Scan-Tan Tour Ltd
v The Catholic Diocese of
Mbulu, Civil Appeal No. 78 of
2012 (unreported), the  1st

respondent was thus exp%"cted

to lead evidence supportmg them@
:;\ h N
averments in the plegdlngs X

e \
...The pleadings and’\\l\ater on hlS S

2,

/

o 7‘»«4‘ %
evidence ?endered \%thp st Ry,
Q\ : “““«% *\
respondent’sw «{x """""""" “p leadings\%\&
£ \ R, 2

questlonable smce the averment»

W
in the pleadlngs and ev1dence

-

The above”*holalng equally applies to the case at hand. In
\\% ‘“&

particular, the Defi:}ndant was expected to lead evidence in Court

consistent with he fyf;leadmgs The Plaintiff on the other hand, did
establish, through the testimony of Pw-1 and Pw-3 that, their
mobile phone numbers were availed to the Defendant when the
Plaintiff opened her bank account with the Defendant and, that,
they were never called back by Dw-1 or Dw-2 when the cheques
were being cleared. That testimony remained intact or

unchallenged by the Defendant.
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It is also on record, however, that, Pw-3 told this Court
that, since April 2021 the Defendant Bank started to call back
Pw-3 before clearing any of the Plaintiff’s cheques. Had the
Defendant done so since 2011, this being a practice which any
reasonable banker would do especially when there is clearance of
large sums of money, the fraudulent incident which ravaged the
Plaintiff’s account would have been averted.

It is clear, therefore, that, fallure \n the part of the
Defendant to call and verify the 51gnatures on Exh.P1 was a

Qéhoﬂ of estab\l\fshed /banklng

&
standards. As I stated earher\{Lerel}\cnmgxthe dBeision of the

gross inadequacy that falls

\

LY
Court of Appeal in E?éobank%’{‘a}z;ﬂlath VS Future Trading
Company, (supra), the Court o\f\“béppeal held a view that, since

&

\
the relatlonshlpM &ehwee\ a bankeg sinq customer is a fiduciary

relatlonshlp, attracts in its favour
\\ 1mmense protection of both the
‘ law and the courts. ..The point we

want driven home is that, it was

upon the appellant bank to prove

that it was not at fault in the
disappearance of the respondent's

funds, because it was the sole

custodian of the money.”

(Emphasis added).
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In the context of the above bolded wording by the Court of
Appeal in the Ecobank’s case (supra), it is clear therefore, that,
the Defendant could only be cleared from being. at fault if
evidence was led to that effect, which evidence would have
included the specimen card held by the Defendant which Dw-1
and Dw-2 said they relied on to clear the cheques. However, as I
stated earlier above, that piece of evidence was not brought
before the court to counter the ev1dence of‘\Pw-l Pw-2 and Pw-3

\\\\"”’x
ed to the ertten

\1\{}"
AN

not automatically

despite the fact that, a copy of it

Statement of Defence.
""”M.
Since an exhibit attachedxta
\x

form part and parcelf”fﬂ f coulr

\e\{\stated herein earlier, the

non-producigonmof the spemmer\l\ card pe;'\r‘nlts this Court to draw a
x

negative adverse 1n§ference““on & part of the Defendant. That is
"\ W

to sa;f" the\J\)\ fer;,él@& WelL%knew that, the signature on the

N,
Y

9
h

was of no use to mei\g‘Bemdes and,

\that pomt I\am fortified by the case of Meek vs.
Leming [1961»»] 3.4 Al ER 148 in which the Court was of the view
that, any Court is entitled to draw an adverse inference against a
party who deliberately conceals a vital document. Indeed, as the
Plaintiff’s learned counsel submitted in his closing submissions,
had such specimen card been submitted, this Court could have
relied on section 75 of the Evidence Act, Cap.6 R.E 2019 to
appreciate the two disputed signatures.
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There was, as well, no evidence that, Dw-1 or Dw-2 called
back on the Plaintiff’s signatories to verify any of the signatures
in Exh.P1. The Defendant had the phone numbers of the
signatories as testified by Pw-1 and Pw-2 and that was nowhere
disputed. In the case of Shalimar Flowers Self Help Group vs.
Kenya Commercial Bank, Civil Cause No.17 of 2015, the High

Court of Kenya was of the view that:
“... a bank has a duty undgﬂ%its

contract with the cuStomer to
exercise reasonable.care and skﬂls \\

in carrying out its p with regard:i«;?"::- X
\a;}\\ N i

to operatlo\gg\vgithln its contractk’

w1th"‘1ts customer The standard\of ™

X

thatxreasonable care and skills is® )

Nan objgctlve ,stm\%;Fd\\app11cable
% T to bankers I w1ﬁ§§:ch:\1\§§hold a

<”\ AN N
\\ v1e}:v tha\t\,{xwhe% bank is faced

Ry,
{/ ( Q\  with L2 cheg\ue from a body

\§\ AN corp\c:r\é’c:é 0r~g(;%ernment the bank
Nt
:%e\;\ \‘duty t@»\lnqulre into the validity of

\ t}\l\e‘\ cheque goes beyond the mere

= "’"Slgnatones to the cheque and
beyond the paying bank and

customer.”
The above holding of the Kenyan Court is sound and I
readily associate myself with it as that is what every reasonable
banker would do and that is also what any prudent customer of

any bank would expect from her banker.
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From the foregoing discussion, therefore, I am satisfied that
the Defendant’s failure to take all necessary precautions,
including calling back the signatories of the Plaintiff to confirm
or verify each of the cheques before authorizing payments
constituted negligence and a flagrant breach of her duty to act
with reasonable care and skills. The second issue is consequently

responded to in the affirmative.

The third issue is: \
O R
whether there was negl fg“\énce on %

the part of the: Plalr;tlff 1n\\\
handling the. chequ ook \/

In her testlmony?x both ﬁ%f?:ls« and\\\I?w-Z testlﬁed that, the
Plaintiff was neghge'ht in \handllng the™ \heque book, hence,
making it ea31er‘?for the \mmdﬁejr)t ;\f\fo;?g\ery to take place. The gist
of their testlmony was hat P gQ\‘l\,\used to sign blank cheques
leavmg them and th% cheque book: V’Vith Pw3.

i\In prlﬁﬁgle‘«l/ dosnot t think their testimony will support their

”‘\’\:p

allegat1 n of contrlbut Ly negligence on the part of the Plaintiff.
I hold so becgyse the Plaintiff’s signatories who had the mandate
to authorlse p%ments are/were two (i.e., Pw-1 and Pw-2) and,
the mandate to clear any cheque was dependent on such a cheque
having been duly signed by the two signatories.

It will also be noted that, when Dw-1 was cross-examined
regarding whether the Bank had ever received a blank cheque or
one signed by a single signatory, Dw-1 remained silent. Indeed,

there was no evidence that both signatories used to sign blank
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cheques leaving them open for someone else to fill whatever

amount s/he wished. Had it been so, that would be a different

story.

Likewise, there was no evidence that the mandate to sign
was for any of the signatories but, the fact remained that, no
payment could be made in the absence of the two signatures of
both Pw-1 and Pw-3.

I also find it worth citing the Enghsh case of The

Kepitigalla Rubber Estate lelted‘w\gx The ‘National Bank of
%
India [1909] 2KB 1010 where thé:Court\y a?ﬁthe view hat

Vi ;
“It is the duty\@f\the cu;\t\omer ;\f 4 Xy
banbm 1ssu1 maBHates touthe
Q\ \1 ‘\‘\N\:‘ﬁ\%
bank to take reasonab e,care so as

t”‘;}to mlslead\the\ b\}\hk but
N

N

----- . D yond\‘ghe case tha;\must be
Y

o
a{cen ori
y

X,
\\: Wlth the\&aI:&ml‘ “fiself, there is

N no duty %or}\\the part of the

/;’

n
t

\. customer to take recautions in
X, th? general course on his business

D,

R to/ prevent forgeries on the part of
his servants.” (Emphasis added).

In my view, it is also a losing battle to say that the Plaintiff
was negligent in not discovering the fraud earlier enough given
that each month a Bank statement was issued. As Pw-1 testified,
even though he used to receive bank statements each months, he
was not a professional person who could interpret it and that is

why the Plaintiff hired a professional accountant to deal with
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such matters relating to the handling of accounting and bank
reconciliation matters.

All in all, the fact remains that, fraud was detected and the
culprit who perpetrated it was convicted. That fact, nevertheless,
does not warrant the Defendant to act negligently in performing
its duties or act without reasonable care and skills.

Perhaps I should refer to the Indian case of Canara Bank
vs. Canara Sales Corp. & Another\AIR 1987, SC 1603

reported (1988) LRC (Comm) to drlve\hogz%that point. In that
N Ry,

case, whose facts are more or leSS\81$11ar to th;\ facts i S 104 Gase, the

Chief accountant of the acc§untholde?ma1ntamed the company’s

“\

account and had custody of thg\cheque\books x@rged 42 cheques
{ RN
for a total of Rs 326,047.92. Upon dlscovermg the fraud, a suit
A \

was filed agalns%\the ‘bank for\wrongfully encashment of the
NN R

aforesaid ch%ques )
/ f‘I’m 1t3\\ngence,\the%\‘8\%nk éontended that, the Company
shouldxbe stopped\%r@mmglalmlng the amount because of its own
neghgen\ée\ and because it acquiesced in, and ratified the
payments. T?“i‘“&é“&bwgp;léhad also argued that, for the whole period of
4 years the Company never raised a complaint or any objection
even though it received monthly Bank Statements.

In the course of its deliberations, the Indian Supreme Court
rejected the Bank’s arguments and, held that, the Bank could only
escape liability if it could establish that the Company knew of the

forgery. On the issue of delayed discovery of the fraud despite
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receiving the bank statements monthly, it was the Courts view
~that, inaction of a customer does not by itself give a leeway for
the bank to escape its liability.

In view of that Indian persuasive authority, the only way
the Defendant Bank in this suit can escape liability is if it shows
that the Plaintiff was aware of the fraud but acquiesced with it or
establish some other voluntary acts that caused the Defendant to
be misled when clearing the cheques If; for instance, it was
established with certainty that the Bankk calleil back on the

signatories for conﬁrmatlons and the}?\ml‘f’led\ the Defendant

\ ///////
altogether However, z?othlng of th%t SOtt: Was estabhshed
> O
Taking 1nto account all . Whe{t\ I%have laboured to discuss

here above; L do ﬁnd that the third i 1ssue is to be responded to in
\ \ \*ex

/?
the negatlvé\The
AN

have! contnbuted%itof" her fate N By the way, nowhere also in the
R 4

Defendant S defen\e&wa\s&%"any defence of contributory negligence
was pleaded The} pr1n01ple remains that, if contributory
negligence i is relied upon as a defence, it shall be affirmatively
pleaded by the defendant or defendants, and the burden of
proving such contributory negligence shall rest upon the
defendant or defendants.

The final issue is: To what relief are the parties entitled?
In my view, the Plaintiff has discharged her burden of proof to

the requisite standards and is entitled to reliefs. However, there is
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more to say on the kind of reliefs the Plaintiff is entitled to get. In
her plaint the Plaintiff has prayed for a number of reliefs, one of
them being “opportunity costs” due to fraud perpetrated on its
account.

A discussion regarding opportunity costs is a discussion
governed by the doctrine of loss of chance. In essence,
“opportunity costs” are basically a category of costs falling under
the class of “special damage” or conseq\\;%\ntlal” damage. In law,

“special” or “consequential” damagggx m\lft be;\\strlctly proven
and pleaded specifically, fallur§:@f;wh\1\0h\}he ﬁ\vﬂl\//rejected
In this case, the Plalntlff\dldﬁpggiﬁcalji plead formopportumty

costs. However, was such str1ctly proven‘k;\ \

\,f

It is worth notlng that, t;}e wc{fdmg “stﬁctly proven” means

that, the Plaintiff bears \a strfézér\bgrde;\of proof to discharge if

his claim 1§\{o s;}%hr}lgi\}‘ln essen%\e losses of chance questions

are a’éése;;edxg\{l}wei\s}tages\\ I&partlcular the Plaintiff must satisfy

this Court as regards\’g\he ‘Causation of the damages” or a “but-

for- test\x\as well \as satisfying the Court over the issue of
“quantum of ¢ damgg&s .

Under the first limb, there has to be a demonstration of
whether the chance would have been taken in the first place, but
for the breach and, the Plaintiff will need to establish that s/he
would have taken the chance on the balance of probabilities.
Failure to discharge the two requirements will disqualify the

claim for opportunity costs.
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In an effort to prove opportunity cost, the Plaintiff called
Pw-4 to testify. In my view, however, the testimony of Pw4
cannot support the amount claimed to be loss resulting from
opportunity cost. I hold so because, what Pw-4 submitted as
Exh.P7 was based on remote futuristic assumptions which are
purely matters of chance.

I find it also worth noting, however, that, while I do share a

Xy

view that all calculations of damages by ceurts are hypothetical,

\\

and if one was to define opportunity ¢ Costs as arg\ountlng to what

would have been if the Defendant\\\\had 2not commltted a

YA\ 4

blameworthy act, still tha\q%&tlon of\proof\of whatwould have

been and the ev1dent1ary burden \to st;l\ctly\estabhsh it to its

.

requisite standard, is mescapal;l\e\ Ordmarlly, the Plaintiff must

N \

show and convmce@@ourf thatx 1t Was more probable than not

w

h

that the Dgfendan% S br\each or (;?hlssmn caused the loss of
opportunlty«:c:f\\éche,extggf c\ial\r\n%ed b; the Plaintiff.

‘However\lt will \I\lot tBe of any help to portray the Plaintiff’s
loss as @ \chance that could have taken place compared to where
the Plalntlff eijg;,n it from a pragmatic approach in terms of,
let’s say a past record of business activities which were crippled
because of the Defendant’s act or omission. Such past records are
more certain in predicting the future than a mere chance that is
absolute hypothetical or presumptive.

Perhaps I should borrow a leaf from Hamer, D, 1999,
“Chance Would be a Fine Thing: Proof of Causation and
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Quantum in an Unpredictable World” [1999] 23 M.U.L.R,

page 557 at 562, who stated that:
“While the past appears dead,
fixed and closed, the future is seen
as living, plastic and open. The
future appears governed by
chance, but there is no chance
about the past. A putative past .
event has either happened o?‘%not
happened. Consequently\\e may

feel certain that it rained yes;é\rday
R N Sy

wh11e only havmg n mmd\the(,;.r*
A

probablhty \c{’f\ N %:i\ a1n1ng \\‘

tomorrow ’R\CEmphasm' added)s%

What I gather { from the abové\quote 1\ﬁ\relat10n to the issue

of opportunlty 00§Es clalmecl,/by the Pla1nt1ff is that, a merely

hypothetlcal or presumRt\l\fe traj ectory of what the Plaintiff could

have ﬂfeamed 1n-{1tu§rze d\;rlnot Be-used on its own to prove, with

P
wl‘:‘*

certamty, that\s\llch could have been earned. Rather, and in

N\

essence;\the evidence which this Court would require is one that
‘x\

is concrete\or tanglble let’s say, from the past records of a
MMJ

similar kind of investment portfolio.

,/

It means, therefore, that, the issue whether the Defendant
caused or was to blame for the consequential presumed losses
presumed to be suffered by the Plaintiff may not just be easily
established in the manner Pw-4 seems to put it. That being the
case, I am of a firm view, as well that, even if Exp.P7 may be

relied on to establishes a possibility that the Defendant’s breach
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or tortuous conduct caused the loss in opportunity on the part of
the Plaintiff, on its own it is not enough evidence. In the case of
Alexander vs. Cambridge Credit Corporation Ltd, [1987] 9
N.S.W.LR 310 at 319, the Court was of the view that:

“in order to succeed it [is]
necessary for the Plaintiff to show
[and], in the relevant sense,

[that] the Defendants’ breaches

caused the loss that they claim. ’\
To me, if I contextualise the above\quo ¢ _in the present

discussion, it means that, ther\\\must\be/an estg\hhshed or
‘(O x{\,
X

demonstrable causal hnk*%be W\e\enmthe act s breach™or omission
SN

complained of and the loss suffeged akék\\é“\ppertumty cost if the

SN
Court is to gran(&riy relief. 2}/ relevant»\ sense, such a causal link
% S ‘«1
could be past v1cience 1ﬁsuch ex1sted in the past and is evidenced
A

by a past record of}f§uch\a\1nvestm%nts activity which was now

MW

constltutmg\a ei\enled%or denial of opportunity to re-invest as

e
what ng\-j env1saged§1n Exh P7.

i

AN
case a:\t‘\

\\Q\

4

In hand, however, there is no cogent evidence

\::

investing in long term and risk-free government securities, which
is the kind of investment portfolio chosen by Pw-4. Besides, even
if such was the evidence, it is worth noting, as once pointed by
one IMF Economist, Mr Jose’ Vifials, Financial Counsellor and
- Director of the Monetary and Capital Markets Department of the
International Monetary Fund (IMF), that: “One thing is now very
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clear: government bonds are no longer the risk-free assets they
once were.”

| From the above observations, it is as well be clear to me
that, although Pw-4’s calculations of lost chance or opportunity
cost was derived from a proposition that investments in long term
government securities was “risk-free”, given the current
ﬁnpredictable global economic crisis that has persisted in various
global markets to the extent of making lc%l\g cherished principles
to be sending many to their drawm};\boar;i\g‘ wone would have

RN

expected an ‘appreciable margin of glsks 1.e5,a percefftage of

/2

dtan ‘\ ,{M “"\3» St

risk” in Exh.P7, which could have been based on the “current
-y Ry Ry, R R

knowledge about security markets bearing in mind what

H g
economic experts such as Jose;\ V{\lrals\whom I have cited here
R W \‘»\
&, RN s

above portrays ALY

AN "x
N\

I am ako rem%ndeq%i)f‘the W /rds of Brennan and Dawson,

s 2

1] 1nx the case% of»/Malec VS J.C. Hutton Pty. Ltd [1990] 169

C.L. R€38 that; ,%g;damages “founded on hypothetical evaluations
defy precrse\calculat ions.” That being said, it follows, therefore,
that, the Plamtrff has not ably discharged its strict burden of
proving the consequential damages or opportunity costs she has
claimed, and, for that reason I will decline from granting that
kind of relief.

In its pleadings the Plaintiff did also plead for payment of
general damages to the tune of TZS 200,000,000/=. In law,

general damages are payable to a party who suffers due to breach
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of contract but he must only plead such without prescribing a
quantum since the quantum to be paid is paid at the discretion of
the Court. See: for that matter, the cases of Cooper Motor
Corporation Ltd vs. Moshi/Arusha Occupation Health
Services [1990] TLR 96 and Fredrick Wanjara, M/S Akamba
Public Road Service Limited A.K.A Akamba Bus Service vs.
Zawadi Juma Mruma, Civil Appeal No. 80 of 2009 CAT
[unreported]. \

In my view, therefore, the Plaizl\ltlff\ha\{?mg suffered in the
hands of the Defendant as a resul\ t of X’;\he lagtyer:;\bre%gﬁ of the
agreed mandate, is entitled tcg}@\ayment“of gégeral damages

In the final analysm and ;ave for»w\lg:c\ Lstated here above
in relation to the clalm for ¢ opportumty cost or lost chances”, this
court make/s/awa\y\ds vof rehefgg\\the; Plalntlff which are to be paid
to her by thé< Defendarkas f@llows 5\}

M\ . \ ’{[xlha’g,, the X)De(fendant is
N\ %\{)rde\r&i&twpay the Plaintiff
AN T%S 9\11 382,335.50 being

\.}%
‘»‘:wthe amount lost due to

fraud  occasioned by
negligence on the part of
the Defendant.

2. Payment of  general
damages amounting to

TZS 150,000,000.
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3. Interest on item No.l
above at a commercial rate
of 14% per annum from the
date of filing this suit to the
date of judgement;
4. Interest on item No.l and 2
above at a Court rate of 7%
per annum from the daf%é\}"of
this date of Judge%nt IAN
the date of full“satlsfactlcﬁ ’E?’
thereof. % ‘Q\w \\ % e
5. Cos’cs of thlS su1t are%to

\
pa1d by the Defendant

EA \
\x
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