IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(COMMERCIAL DIVISION)
AT DAR ES SALAAM
MISC. COMMERCIAL APPLICATION NO. 208 OF 2022

BETWEEN
QUALITY GROUP LIMITED.....cccevisrnmmsannrrssssassensesasns APPLICANT
VERSUS
NMB BANK PLC....eeeussireesssssrssnsssssresnssssesnnssssenssssee RESPONDENT
RULING

Date of last order: 08/03/2023
Date of ruling: 16/03/2023

AGATHO, J.:
The ruling at hand stems from the Applicant's application for orders
that:

1. This Court be pleased to grant an extension of time within which
the Applicant shall file a Notice of Appeal to the Court of Appeal
out of time against judgment and decree in Commercial Case No.
84 of 2018.

2. Costs

3. Any other relief this Court will deem just and fit to grant.

The application was by way of chamber summons supported by an
affidavit of Eliya Rioba, ‘the counsel of the Applicant. To protest the
application the Respondent filed a counter affidavit deponed by Sharifa
Karanda, Principal Officer of the Respondent.

The parties to the application were both under legal representation.
Whereas the. Applicant was represented by Eliva Rioba, Advocate, the
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Respondent enjoyed the legal services of Mohamed Muya, Advocate.
The hearing of the application was conducted orally on 08/03/2023.

It is trite law that for an extension of time to be granted one has to
show a sufficient cause to persuade the Court to exercise its discretion
to extend time. What amounts to a sufficient cause depends on the

circumstance of a particular case. There are no hard and fast rules.

But the law has sets out criteria for granting extension of time. That the
applicant ought to account for each day of the delay is a known principle
stated in Bushiri Hassan v Latifa Lukio Mashayo, Civil Applicaticn
No. 03 of 2007, CAT (unreported). That same was reiterated in Moto
Matiko Mabanga v Ophir Enei'gy Pic and Two Others, Civil
Application No. 463/ 01 of 2017, CAT at Dar es salaam
(unréported) at p 9. The delay should also not .be exorbitant. Moreover,

the applicant should not be negligent.
The factors to be considered in determining application for extension of
“time were outlined in Lyamuya Constructions Company Limited v.
Board of Trustees of Young Women'’s Christian Association of
Tanzania, Civil Application No. 2 of 2010. The factors to be
considered in application for extension of time were listed as follows:

(a) - Th_at,-,the applicant. must account for all the period of

delay.

(b)- .That, the delay should not be inordinate



(c) That, the applicant must show diligence; and not apathy,
negligence or sloppiness in the prosecution of the act that
he intends to take, and

(d) | If the court feels that there are other sufficient reasons,
such as existence of the point of law of sufficient
importance, such as the illegality of the decision sought to

be challenged.

Moreover, the case law has recognized illegality to be a good cause for
extension of time as per the: Principal Secfetary-,,M'inistry_ of
Defence and National Service V Devram Valambhia [1992] TLR
387. However, such illegality has been qualified. It should. be illegality
that it apparent’ oh records as held in Lyamuya Construction
Company Ltd v Board of Registered Trustees of Young Women
Christian Association of Tanzania, Civil Application No. 2 of
2010 CAT. It is important to note that whenever illegality is 'a"eged and
substantiated then it does not matter the length of the delay. That is in
accordance’ with the case of Attorney General v Wafanyabiashara
Soko Dogo Kariakoo Cooperative Society Ltd, Misc. Application
No. 606 of 2015, In that case at page 10, the' exténsion of time was
granted citing illegality as sufficient cause despite the Applicant’sdelay
for 12 years. |

In the case at hand as seen on paragraph 4(b),(c) and (d) of the
affidavit in support of the application, the only ground for seeking

extension of time in this application is i'llegality in the judgment of



Commercial Case No. 84 of 2018. The illegality complained of is that the
Respondent did not serve the Applicant with_ Statutory Notice of Default
prior to the institution of the suit. The Respendent in paragraph 6 of the
counter affidavit has refuted the averments in paragraph 4(b),(c) and
(d) of the affidavit and stated that the applicant defaulted to repay the
loan as agreed, and the Respondent had obligation to issue with 60
days’ default notice which was communicated to the Applicant. On page
7 of the judgment in' Commercial Case No. 84 of 2018 the judge held
that the Defendant (how the Applicant) did not dispute having been
served with the 60 days’ default notice when defaulted to repay the

loan.

Since ‘the applicant is applying for extensioh of time based on illegality
‘th‘e Court must satisfy "itself_whether there is indeed ille.gal'ity in the
judgment of Commercial Case No. 84‘of 2018 and \rvhe'ther that illegaiity
is apparent a'n reco_rd, and whether it vlvill"not require a long-drawn-out

process to reach to the bottom of the iilegality.

Before proceeding further with an examination of the law on extension
of time it logical to consider the submissions of the parties’ counsel. To
begin wi_.th.the'submis_s'ion by Mr Eliya Rioba 'the CoUnseI for applieant in
support of the appliCatioh_ N |

He prayed to adopt the skeleton .arguments-and the affidavit to form
part_of his submission. He -told the court that this is an applicatron for
extensron of t|me within which the Apphcant is seeklng to F le notice of
appeal He also prayed to' adopt the submlssmns made in MISC
Appllcatlon No. 207 to form part of the SumeSSIOI‘I |n thls apphcatlon rle

hinted that in thlS appllcat|on the problem is the same non- compllance



with law. He argued that the respondent never issued nor served the
applicant herein and the rest of the defendants in Commercial Case No.
84 of 2018 with statutory notice of default prior to instituting the said
commercial case. However, the respondent issued a letter which_h'as
been annexed in the applicant’s affidavit as QGL — 4 and which was
tendered during hearing of commercial case No. 84 of 2018 as notice of
default and it was admitted as exhibit P4.

Mr Rioba submitted that the referr'ed' notice does not comply with
Section 127 of the Lahd Act [Cap 113 R.E. 2019] which requires a
statutory notice of default to be in a prescribed form'. The law clearly
states that if the notice shall not be in the prescribed form, it shali bé
void. The counsel su:br‘nit'ted further that the hearing of the commercial
case No. 8_4_0f’20ié pr_cheded ex parte against the Defendants (one of
them being the Applicant). Therefore, they were not availed with an
‘opportunity to challenge the legality of the notice of default tendered by
the witness'brought by the Respondent. In my view, first, if the Judge:in
Commercial Case No. 84 of 2018 was satisfied that StatUtOry noticé of
default was issued then cannot be questioned at this stage. Second, the
issue of statutory notice of defaulf is matter of evidence. It will require a
long drawn’ up process that of examining the proceeding of trial court in
Commercial Case No. 84 of 2018. That is ‘what is disa'llo:Wédv by
Lyamuya Construction Case (supra). It means the illegality is “not
apparent on record. Third, failure of the Applicant and co-defendants to
attend mediation which led to the miatter to be proceed ex parte against
the defendants. However, thev had filed their ioint WSD.

Mr Rioba submitted that the Applicant is praying for the applicét_ioh
solely on the'g‘ro'und of illegality. As it can be vieWed from the réféffed‘
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documents, it is the applicant’s belief that the‘ respondent did not
comply with Section 127 of the Land Act [Cap 113 R.E. 2019], therefore
filing of Commercial No. 84 of 2018 prior to issuance of the said notice
of default wodld have been considered that the suit was brought pre-
maturely. This position was cited in the case of Diamond Trust Bank
(Kenya) Limited v Prime Catch Export Limited and 5 Others,
Commercial case No. 62 of 2017 at page 20.The Court held that
issuance of statutory notice being a r'n-andatoryv requirement skipping it
makes the suit being brought prematurely. Briefly, I amof the settled
view that the context of Diamond Trust Bank- (Kenya) (supra) and
the case at hand are dissimilar. In the present case the judgment at
page 7 stated clearly that statutory notice of default was issued. That is
in my view is sufficient to fulfil the requirement of Section 127 of Land
Act. T am not privy-to reopen the proceedings and examine the evidence
including the said statutory notice of default admitted as exhibit P7.Mr
Rioba relying on the spirit in the case of Principal_'Secretary of
Defence and National Sefvice v Devran Vallambia [1992] TLR
387 praying the Court to grant extension of trme '

Mr. Muya Advocate of the Respondent replled by opposmg the counsel
for applrcants submlssmn He submitted that it is not true that the
appllcant was not severed with 60 days default notlce Thl is bebause
on the face of record on Iast paragraph of page 7 startmg from fifth Ilne
of the ]udgment |tself recognlzes that there was a. default notlce
Therefore saying that there was no default notlce is mlsleadmg I agree
with Mr Muya on thls And |f the apphcant was in dispute of the content
of exhibit P7 either to object or challenge it through'cross examination.

But they never brought any evidence before this court to challenge that



exhibit. The Respondent’s counsel submitted that to challenge the
default notice now that is a new issue which was not before the trial
court. On this, the court disagrees with Mr Muya, and find Mr Rioba’s
argument to be valid that cross examination by the Defendants wou'Id
not be possible because the hearing was ex parte in favour of the

Applicant.

Mr. Muya submitted that the judgment itself (at page 8 annexed in the
counter affidavit) stated clearly that ‘the exhibit P7 was Uhchallenged
even by the WSD. He humny obJected the QGL -4 (exhlblt p7: attached
in the adeavnt)whlch Mr. Rioba asked the Court to consider if |t is
statutory default notice because in the V|ew of Mr Muya that document
has no indication that it was court exhibit. I am |ncI|ned to concur with
Mr Muya that if the document was not part of court record that cannot
anyhow be considered even on appeal unless the appellate court orders
taking of new eviderice. The counsel for the Respondent submitted that
as per the guidance in the case of Power and Network Ba‘Cku'p
Limited v Olafsson Sequeira, Civil Application No. 307/18 of
2021 CAT at Dar es salaam, that the point of illegality must be on
face of record which should not take long argument to discover that
illegality. The long-drawri-out process ‘will be to fetch for evidence
instead of point of law. Mr Muya was of the view that the notice of
default is the issue between the borrower and respondent, ‘it has
nothing to do with the bonafide purchaser. Even the Land Act [Cap 113
R.E.'2019] has a"principle of protection of bonafide purchaser Even |f
they go to the CAT that cannot affect the interest of purchaser.. The
applicant failed in an application for extension of time to challenge the

execution instead of appealing against the judgment as shown on



respondent counter affidavit (Misc.. Application No.77 of 2022). They
were clearly not intending to challenge the judgment of this Court. As
the facts stand there 'isno way accounting for each of deIay will be
avoided. Muya submitted that the applicant was negligent. Good enough
the advocate who is before this court was the one who represented the
applicant in Misc. Application No. 77 of 2022. I am of the view that while
illegality is a good cause for extension of time, the Applicant need to be
diligent. She should not exhibit negligence as'shown in the case at hand
where the applicant did not bother to file notice of appeai instead was
busy pursuing application against execution. Indeed I find the appiicant

to have not been diligent.

The Respondent’s counsel submitted that the appllcatlon is baseless.
And if aIIowed it will injure the mterest of the respondent He argued
that the issue of statutory notrce of default was resolved in the
Judgment at page 8. He concluded hlS submlssron by praying for the

dismissal of the applrcatlon with costs.

In his rejoinder Mr Rioba, Advocate for the Applicant submitted that the
application is pegged on exhibit P7. He prayed that the court take
judicial notice of exhibit p7 and there was, annexture QGL -4 which lS the
said exnlblt p7 That exhlbrt is the court record It is not in the custody
of the appllcant He thereafter referred to page 3, of the Judgment |n
commercial case‘ No.84 that proceeded ex parte entailing what
transpired during hearing of the case. And that was between the court
and the plaintiff. He also reacted to the courisel for the respondent
submission about cross examination.’ At this juncture, I concur with the
Applicant’s counsel that that could not have been done as the hearirig
was ex parte. Therefore, the aplicant could not challenge legality of
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exhibit P7 during hearing. Mr Rioba submitted that in order to accurately
determine the rights and liabilities of the parties to this application, the
~court should glance on the exhibit P7 to’see_if it is part parcél of QGL-4.
In concIuSion he prayed that the application be allowed with costs. The
applicant be allowed to challenge these issues before the CAT. I decline
to this invitation to exarﬁine exhibit P7 and QGL-4. This process cannot
be done by this Court without re-examining the record of proceedings in
Comimercial Case No: 84 of 2018 and compare exhibit P7 and annexture
QGL-4 to the affidavit which is not part of court record. In my view _that
is not judicial notice if we are comparing documents some of which are
not in court record. Judicial notice applies to public documents, laws,
and court records. Besides QGL-4 is conspicuous that the Applicant
received the said document on 08/09/2017. Therefore, the Applicant’s
prayer that the court dig into the record of proceedings to determine the
legality or illegalify of exhibit P7 will take a long-drawn-out process. It
will thus offend the holding in Lyamuya Construction’s case (supra).

For the foregoing reasons the application for extension of time is refused

for lacking merit. The ReSpohdent shall have her costs.
It is so ordered.

DATED at DAR ES SALAAM this 16" day of March, 2023.




Court: Ruling to be delivered today, this 16" March, 2023 by Hon.

(
ﬁl\ %(\
Al | U. 3 AGATHO

JUDGE
16/03/2023
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