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aware of the matrimonial house belonging to the plaintiff and 1%t defendant
having been advertised for auction by the 2" defendant.

Pw3 Benard Thomas Mkude (45) stated that he was between 2009-
2019 inclusive of the years local leader of the plaintiff and wife for Baruti
Street - Ubungo as the Executive Officer too, at times having had attended
their matrimonial quarrels but not aware of the cause of the dispute
between the plaintiff and the 1st defendant nor did he witness the
marriage.

Dwl Zamda Ramadhan Mohamed (55) stated that having had asked
some in 2013, and the 2™ defendant granted her loan for some business,
she fell so sick that the business went bad and she defaulted. That indeed
after a long cohabitation they contracted Islamic marriage in 1996 and the
house therefore it was matrimonial but due to some matrimonial disputes
she mortgaged it to the 2" defendant and surrendered the CT without the
plaintiff’s spousal but on that one she presented to the 2" defendant an
untruthful and adverse affidavit but she could not have known its legal
consequences. That having had asked for relief and she discussed it with
the 2™ defendant, the outstanding loan now stood at shs. 29,000,000/=
(interest and penalty exempted) but with difficulties she had paid two
installments only.

Dw2 Eligrolia Davis (35) holder of LLB and since 2009 2" defendants’
a loan recovery officer she stated that on application, and they were
satisfied that the house being mortgaged was free of any 3™ party
interests, the 27 defendants granted the 1%t defendant credit facility of shs.

150,000,000/= out of shs. 250,000,000/= requested by her (copies of the
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opinion. It would have been a different scenario which is not the case here,
if it was one’s contention that there existed a mere traditional or rather

presumed marriage but not yet regularized at the time.

Two; in the absence of proof of marriage between them, if any, in
consideration of natural love and affection or something the plaintiff may
have only gifted her the house/plot (the Latin Maxim-Quic Quid Plantatul
Solosolo Cedit) in which case therefore since then the same became as
good as a self-acquired property which therefore in case of disposition of
any kind it was not subject to spousal consent.

Three; at least it is an undeniable fact that with respect to the CT
(Exhibit *D2") with effect from 2007 the ninety nine years leasehold had
been in the sole name of the 1% defendant leave alone the latter’s affidavit
at the time regarding her marital status that she was single therefore
disposition of the house needed no plaintiff's consent. I would therefore
agree with Ms, Gigi Maajar learned counsel for the 2" defendants that with
the two pieces of evidence the latters’ due diligence could not have
reasonably exceeded there under the circumstances.

Four; with regard to her marital status of the day, the 1% defendant
may have cheated, against the plaintiff sworn untruthful affidavit and
therefore liable for criminal proceedings yes, but with greatest respect to
Mr. Hary Mwakalasya learned counsel this one was no forum.

Five; without prejudice to the foregoing discussion, as against the
plaintiff and the rest of the world, unless it was a self-acquired property
and the possibilities could not be ruled out, unfairly though it is common









