IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(LAND DIVISION)
AT DAR ES SALAAM

LAND APPEAL NO. 104 OF 2021

WILLIAM GEORGE MBEZI «.....covussssssssssssssssmssssssmssssssssssssssssssssssssnsss APPELLANT
VERSUS .
ol
1. TANZANIA POSTAL BANK PLC / “""ll
2. TULVIN INVESTMENT % oeeeecesssnsss W“" ESPﬂl'llIDENTS
U

3. SHABAN ALLY KIPALILA \ ||"
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(Being an appeal from the Judgment and Decre'é;qf Dlstu ct Land and Housing
Tribunal for Morogorq“[ﬂ!ﬁﬁﬁlct at' orog o

muunumulll
R N

dated thg.B‘i‘“ day Jhl oven'JI?pr 2020

gll""l l
S.M. KALUM%, ”{‘l "l||w‘
Uiy

.hﬁllim“ "ﬂlﬂﬁ mgllenglng the decision of the District Land and
Housl g Tnbu% forINMorogoro District at Morogoro (hereafter “the trial
tribunalf) dated 31t day of November, 2020 in Land Application No. 148 of
2017 (heU@éﬁtéf “the application”). The application at the trial tribunal

terminated in favour of the respondents. The decision of the trial tribunal

infuriated the appellant who has now knocked onto the doors of this Court

in an appea%l




The facts leading to the present appeal are not hard to grasp. They
are as follows: the appellant was the lawful owner of house identified as
House No. 1836 located at Chamwino within the Region and Municipality

of Morogoro with Residence Permit No. 1670 issued on 23.03.2011
(hereafter “the suit property”). In 2014 through a Credit Facility Letter dated
16.07.2014 the suit property was pledged as security..ﬁlilfecure a Ipan of
Tshs. 4,000,000.00 advanced to Ms. Gloria Tulinagwe Mwﬂ bunglilh. The
appellant executed the Credit Facility Letter as gug“tﬂ\g% to the"l#giﬂr to Ms.
Gloria Tulinagwe Mwambungu. According talﬁlflze faci|hm,.ﬂt‘l1lu."l‘puﬁ' was to be
repaid within twelve (12) months. Sljﬁﬁleqll;lentl'vh"ihe hiﬁj:'l'ity was advanced
and utilized by the said Ms. Gloriailiﬂf'wowt;!hgw&ﬂmhhﬁ!t s. Gloria defaulted
in repaying the loan. By 12.05; 1;01 “#' outgﬁq‘ndjng amount stood at Tshs.
2,214,422.34. In terms of gg'c'ti(;'ﬁ 27(IH|]|| nd‘fi) of the Land Act, Cap.
113 R.E. 2019, the 1% re%ondeﬁ%d’g& d @’"Sixty Days’ Notice of Default to
Ms. Gloria Tulinagw é"“\f{?m mﬁl'ﬁuanq’ﬂEeNEd a copy to the appellant. The

| 11
Notice of Def.allllﬂ| “ﬂ e to expire on 16.07.2015. However, on
27.05.2015/" '\fap'
|

| wlﬂ‘ Gemblg!"'\}vho is allegedly the appellants wife filed a
| p'

suit ali..thm[qli I tu lnallmgﬂﬁeilmst Ms. Gloria Tulinagwe Mwambungu; the 1st

respandent; t“% b|apé‘.l{i!‘lémt; and Property Masters. The application was

regist as LaI d Application No. 103 of 2015. On the 20.06.2016
Land App““@mo‘ﬂ' No. 103 of 2015 was dismissed.

was

Following the dismissal of Land Application No. 103 of 2015 the 1=
respondent appointed the 2" respond to recover the outstanding amount
through auctioning the suit property. On 15.05.2017, through Habari Leo
News Paper, the 2™ respondent advertised an auction of the suit propertx*
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W Consequently, on 11.06.2017 the suit property was auctioned to the highest
bidder. The 3 respondent emerged as the highest bidder at the bidding
cost of Tshs. 8,000,000.00. After complying with the necessary
requirements including payment of the bidding price, on 12.06.2017 the 3™
respondent was issued with a certificate of sale finalizing the transaction.

Sixteen days later, on 28.06.2017, the appellant ﬁfgujmland Application
No. 148 of 2017. In the application at the tnq|l tribunal, 'ﬁ[nf llant
claimed that he was never informed of the default ah\glﬁn the sw.la’ property
was sold at a throw away price to a planted"‘n;dder r\?l'élso Mhtended that
the auction was not advertised and tha ﬁﬂﬁﬁ I foul |pnlay in the auction
process. In view of the above |Ilq‘qﬁlltles"t;he aB‘B@"ht made the following
prayers: (a) that the auction qlmﬁed “ﬂ[ 6 201'7 lbe declared illegal, null and
void; (b) that an order be Irs'ued e klnd F;auctlon (c) a declaration that
the appellant remalnlmd lawful gqu‘uei‘ of the suit property; and (d)
damages and costs of I'Hq SUIhll""mmH”,.I‘

ull
The r ' ES sucui} ﬁ;ully challenged the application. The trial

tribunal resolvgﬁ mm"mppellant was fully aware of the default and the
aucti '”“""g“ﬂm ng fhat conclusion, the tribunal made a finding that since
the &] ellants Wife Lhallenged the sale of the suit property and upon
dlsm|ssﬁll|mf F:se' pplication then the sale proceeded the appellant cannot
allege that he was not aware of the default or let alone the impending sale
of the said property. The tribunal was also content that all the procedure for
the public auction of the suit property were ccomplied. In the final analysis
the trial tribunal concluded that the sale of the suit property was valid. The

3 respondent was declared a lawful owner of the suit property and a& |
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& eviction order was issued against the appellant. In the end the trial tribunal
dismissed the application. It is this decision which is the subject protest in

the present appeal.

Before this Court the appellant has preferred nine (9) grounds of
appeal which were contained in his Memorandurrh" of Appeal The
memorandum of appeal was later supplemented by addi mftl grou s of
appeal filed on 26" January, 2022 containing urther 'ﬂ] ﬁﬂ's The
eleven (11) grounds of appeal may be sumr“arlzm HMf,m;pw.ng major

complaints: “h ll

ottt
(1). That, the trial trlbLl 3| erBéq:nlln VHNW&!IM appreCIate that

the auction wag |IIe |||[f)r Iac’lh,of the Notice of Default
|

||ﬂ lpl

to the app fant ||| ,

| "" C,Il"
(2). That, Ilhe i trlbunamﬁ ’re in holding that a Notice of
Defa Hlﬁf thelg Rﬂellaqpikmas optional;

T
(3) |l""m the " Jantee agreement “TAMKO LA MDHAMINI”
al fo

,tl || II
|1i"""|“|| "

ll" Iy

me contravening the law and principles of
l ﬁ"l ;'I

Ir‘ul\mral jus |ce

(4). l“ hat, he trial tribunal erred in validating the sale of the

it price at a throw away price;

“Illlull||
(5). That, the trial tribunal failed to properly evaluate

evidence on record and decided the case without

considering the evidence on record; %




(6). The proceedings of trial tribunal were illegal as
assessors were not given to readout their opinions in

front of the parties; and

(7). The auction was conducted on a public holiday.

By consent of the parties the appeal was argue‘dilm way of written
\
submissions. Submissions were dully filed in accordance WMHI ourt cihders.

l
Mr. andrew Jackob Kanonyele, learned ayﬂtuqﬁﬁﬁ drevls!r"l'ﬁal‘ft':l filed

submissions of the appellant whilst those of,,lgi.:e o a“]ﬁllalml\%oﬁdent were
prepared and filed by Mr. Innocent Mhina:“llgarne 1advocate. On their
l

pr

il \ >
part, the 3™ respondent retained Wé' "Jﬂlfgmmim. gnas Seti Punge,
l ]
i

l_!j|ﬁmfl:irl%pl:;:i'ssions.

learned advocate in drafting an ﬁli

I'||| Illh.
i

Having thoroughly qﬁgie thr‘qm' ht I',;ecords, the ground of appeal
and submissions Of,.l e ies, an |||for' the reason that shall become
apparent later in this Mﬂ mglﬁmmg”pt’gpose to first resolve the complaint
raised by thﬁlﬁ.ﬂﬂ'éllm tto tfi%lmﬁfect that the trial tribunal failed to afford the
assessor to rezyljnw thgif,opn

by la ."%l\lg" ir%ng_to have assessors read out their opinion is provided
for under sectimn 23--!;? the Land Disputes Court Act, Cap. 216. R.E.
2019 qmmﬂﬁﬁr‘% “the LDCA) read together with regulation 19 of the Land
Disputes Courts (The District Land and Housing Tribunal)
Regulations, 2002, G.N. 174 of 2003 (“the Regulations”). For ease of

reference, section 23 is reproduced hereunder:

on in the presence of the parties as required

"23-(1) The District Land and Housing Tribunal
established under section 22 shall be composed

A




of at least a Chairman and not less than two
assessors.

(2) The District Land and Housing Tribunal shall be duly
constituted when held by a Chairman and two
assessors who shall be required to give out
their opinion before the Chairman reaches

the judgment.” 5
(3) Notwithstanding the provisions of subsé (2), if
in the course of any proceemngs be the ]|
Tribunal, either or both ||H' g
Tribunal who were present at th encem
of proceedings is or are @bsent ﬂ'ﬁm‘m
and the remaining m ber, any,. may

continue and conclude 't (-aceedmgs

notwithstanding SUM Mﬁﬁmu“]ll“
h,

éuﬂﬁwlhass is, Tme]

|||I|hfi" Ill \ W
The position under i ectlon y gl| f the LDCA quoted above is
amplified under regul tlon F(Z) of Regulatlons The regulation 19(2)

states that: |||||| hmuu,.,...u

|I|I|I||
,.|||||“No hstand/» Jsub-regulation (1) the chairman
ﬁ’ re akmg his judgment, require every
Fesent at the conclusion of the hearing

,ﬂ"""l]]
"" | g [ﬁps opinion in wntmg and the assessor may
his'op

inion in Kiswahili.”
r [Emphasis mine]

1“
“"II""“IIIIIII""

My understanding of the two above quoted provisions is that a
properly constituted tribunal in terms of the Act is composed of the
Chairperson and two (2) assessors. See Ameir Mbarak and Azania Bank
Corp. Ltd v. Edgar Kahwili, Civil Appeal No. 154 of 2015, Court of Appea&sl




@ at Iringa (unreported). The other important takeaway from the above
section is that the two assessors must, at all times, be present throughout
trial; and be actively and effectively involved in the proceedings so that they
can have a meaningful contribution in advising the tribunal through their
opinion. However, section 23(3) of the LDCA provides a flexibility in that
where, for any reasons, one or all the assessor mlssesllgllhearlng session,
the tribunal may proceed with the remaining assessor l‘]hl"wwhoqh any
assessor, as the case may be. However, the mporéﬁ}i‘ltumﬁutlon uu‘ple‘rhned in
the above sections is that prior to dehvery.l!bf the ]qijg legsessors the
presiding chairperson shall, require evlf: asses&q preﬁjsnt at the conclusion

of the hearing to give their opinion i in wr u"ﬂ"ﬁ'ﬂﬂilljdm,p essor(s) so present
l
may give his/her opinion in Klsvrahm"""“ “!H
I

g I, p

The requirement to Jﬁve assdﬁ ors Eﬂye tllhelr opinion in the presence
of the parties has qu ified in vgh‘lous decision of our superior court,
the Court of Appeal 1'N|| e Bﬁm. of” Edlna Adam Kibona vs Absolom
Swebe (Shmriﬁ Mhyu ApY j,No286 of 2017) [2018] TZCA 310; (10
\ December 201 mg"mﬁd‘lts previous decision in Ameir Mbaraka and

| iy
Azaru‘z;l BarWH| l||ﬁ,td v. Edgar Kahwili and Tubone Mwambeta vs.

Clty un il the Court of Appeal (MWAMBEGEIE, J].A.)

recapit ‘ dI th’ failure to call upon the assessors to give opinion and to let
[TIE

the parties know the contents of the assessors’ opinion was a disastrous

defect. The Court of Appeal stated: -

“Adverting to the case at hand, when the chairman
closed the case for the defence, he did not require the
assessors to give their opinion as required by law. Onz

7

R TR T



the authorities cited above, that was fatal irregularity
and vitiated the proceedings.

We wish to recap at this stage that the trials before the
District Land and Housing Tribunal, as a matter of
law, assessors must fully participate and at the
conclusion of evidence, in terms of Regulation

19 (2) of the Regulations, the Chairmap’ of the
District Land and Housing Tribunal mu. quire
every one of them to give his opinion in wHing. ||;
It may be in Kiswahili. That opirign must b ,,l'f
the record and must be read t Wia, ﬂartle
before the judgment is cam;ﬂqsed lll o [ f“ p

For the avoidance of doubt, we arka,fawar l hat in the
instant case the orfgfpéwlﬂ#ﬂwam p/nlon of
assessors in writing fch thé hairma 'bf the District
Land and Housing, Trib urpbr{s to refer to them in
his judgment, HoWev r, Iweu}*’of the fact that
the record|does mé sha%ui‘hat the assessors

L d to gfye them, we fail to

were [req
unde% and at what stage they found
their wayl| M &lgslirt record. And in further
!'he of the m‘ t that they were not read in the

ce of th partles before the judgment was
H’Jﬂlwhe same have no useful purpose.”

,;llllllli[[
“'I Iy 'nn.,.. [Enphests i mine]

|

‘h“hmﬁ Iﬁlla? L cited case, the Court invoked its revisional powers under
section 4 (2) of the Appellate Jurisdiction Act, Cap. 141 of the Revised
Edition, 2002 (now R.E. 2019) and nullified the proceedings and judgment
of the tribunal and High Court. It went on to order an expedited hearing

with a new Chairman and set of assessors if parties were still interested

%



See also Sikuzan Saidi Magambo & Another vs Mohamed Roble
(Civil Appeal No.197 of 2018) [2019] TZCA 322; (01 October 2019
TANZLII); and Dora Twisa Mwakikosa vs Anamary Twisa Mwakikosa
(Civil Appeal No.129 of 2019) [2020] TZCA 1874; (25 November 2020
TANZLII) all unreported.

il
In Dora Twisa Mwakikosa vs Anamary ‘i‘\lo\lq Mwakikosa
(supra) the Court of Appeal, (Mwarija, J.A.) stateq . . I"""']Il"'ll] .
"In the case at hand, as shown gbove, ﬁ}lf’ E: | ﬁ'
not reflect that the assessors ‘ﬂue(e reqlired to.
their opinion in the pres?()c e of t}ib. ‘oamém after the
closure of defence ca W};‘“Wmm" inions of the
assessors did, howe f nd hq‘svr way fnz‘o the record
in an unexp/ameghrvay erth s in his judgment,
the Chairman ﬁ‘z‘atea"' that h ns: red those opinions.
In our consigered sincdVthe parties were not
aware ex.' ce of th l sessors' opinions, we agree
with f un "f r thq,l arties that in essence, the
pm /ons egu }5 19 (2) of the Regulations were
,.li"lﬂou ] I'I P
i/ el Hy the Chairman to require the
,mnu||I||||||| ors a state the contents of their written
‘ s'in the presence of the parties rendered
ll t proceedmgs a nullity because it was
|| " t tamount to hearing the application without
I """"'l‘he aid of assessors. We are supported in that view
by our previous decision in the case of Tubone
Mwambeta (supra) cited by the appellant’s counsel.
When confronted with a similar situation as in this
case, we held as follows:

"We are increasingly of the considered
view that, since Regulation 19 (2) of the g



Regulations requires every assessor
present at the trial at the conclusion of
the hearing to give his opinion inwriting,
such opinion must be availed in the
presence of the parties so as to enable
them to know the nature of the opinion
and whether or not such opinion has
been considered by the Chairman ipi

final verdict," [Emphasis added]” |||||||

)
)
"luu "llluwn"'
Guided by the above position of the law and a ﬁw&lﬂiﬁmll shall proceed
L] ' . . .
examine the circumstances in the present“élr!in&e‘al. THefe is n| 'dlspute that

the present case was heard with the,-gnlmﬁﬂfcﬁflﬁﬁ:ﬁ?‘is' T?"p;records show that
hearing of the defence case commenced éqe closgmhbn 08.10.2020. On the
day assessors present were 'mﬂﬂ'g anuhnrlllNGA'Z»WA. It is on record that upon
conclusion of the defenif case ,the tll‘h]hmél ordered judgment to be
delivered on 30.11ﬁfﬂ20. h is also l|Fl‘ot'in dispute that on 30.11.2020
judgment was accordirl d Mﬁmﬁ,.iﬂ' the presence of the 3 respondent

and absence '&'\IM pellaml ﬁnlg, the 1%t and 2" respondents.

A I .
"y o ,
If‘m“ﬁil exg g&"‘tﬂﬁl'kecords at the conclusion of the defence case
J

and lﬁefore m&l erJ"ll:pﬁ' judgment and noted that they do not indicate

h or whe |thé assessors were invited to state the contents of their
written Hiimqms"in the presence of the parties. However, the records of
appeal forwarded to this Court contains the opinion signed by one assessor,
one Mr. Rashid Mpite. In the typed judgment the learned chairperson made

the following remarks:&\

whet
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. "On the 315t March, 2020 when the case was fixed for
defence hearing, we proceeded with only one assessor
as it allowed by the law as per section 23(3) of the
Land Disputes Courts Act No. 2 of 2002 and due to
that. this case was opined by that only remaining
assessor who opines as quoted here under:”

Having quoted an excerpt from the opinion of th\gII e assessor the

learned chairperson stated: |||||| ;I"
'||I|||||| I |||1
"I am at one with the assessors, p/n/on Um'gi
the applicant herein failed td" r ve hfsjl the
required standard, the re onden eref sz,‘abl/shed
their case to the balancé’ ﬂw)%m e to that,
they are entitled to sdu,“ﬁ- re//e'ﬁs és fo//ows

li"'"lllh' “ll
out eamer Plte quotlng the same in the

However as pointej
dicate t jedrned chairperson did not require

judgment, the procee mg
the wise assessors to tﬂ"ﬁ“)lmp in the presence of the parties as

required by Ia\r"ﬂgllawlﬂamg |gbove. In view of the fact that the record does

y
ining assessor was required to give the said opinion

not show tha

in th l'ﬁ'f’@ﬂ&[,m gli“ artllgs before the judgment was composed, I fail to
understand ho llr th what stage the said opinion found its way in the
court rd anq eventually in the judgment. As stated in the above cited
authorities, 'H‘llé failure by the Chairman to require the remaining assessor to
state the contents of his written opinion in the presence of the parties
rendered the proceedings a nullity because it was tantamount to hearing the

application without the aid of assessors,&
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In the instant case, it would appear that the appellant identified the
irregularity in the proceedings of the trial tribunal and requested to filed and
leave was granted for them to file additional grounds of appeal. on
26.01.2022 they filed an additional grounds of appeal in which they raised
two grounds of appeal. In the filed grounds one of the grounds was that

“the trial tribunal erred in law and in fact in nohlgﬂving assessors
\

audience to pronounce their opinions before the partiesy y b
fl

additional grounds of appeal parties, includin*@%he aﬂp'eiallant; did not make
i
submissions relating to the same. ‘E'mmmnnﬁ?%ﬁf I'!pp‘e that the Court

. o s ‘l.'rl""ala‘ 'lﬂgll" .
It is unfortunate that despite |dent|fy|i:g.and | L;II ’mg'ﬁﬁn’?; me in the

\ T
would grace the irregularity and prageed tlbl.tlrtme meri Isl."of the case. However,

as pointed out earlier, the fﬁjw‘ﬁai‘by twhqlflezarrllléﬁ;,trail Chairperson to require
the assessors to state the ntentsftﬂfllthel\lhnitten opinion in the presence of
the parties rendered"ﬁ e progeedings é“jllthé trial tribunal a nullity because it
was tantamount to Heah‘h th ‘@mﬁtea%ion without the aid of assessors. The
abandonmeﬂm'gf%%sal b\)l ﬁ;,;parties to submit on the raised ground of

appeal tantémgm It icating their right to be heard.
,muu;m m l Ql
T W
ﬁfn myt h ; B%éd on the provisions and previous decisions cited
abov ,]

|H ‘am sati_ |ed' that the pointed irregularity amounted to fundamental
procedurg""mmifs that have occasioned a miscarriage of justice to the
parties and vitiated the proceedings and entire trial before the trial tribunal.
This suffices to dispose of the matter. I will therefore not labour into

considering the substantive merits of the appeal%
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That said and done, I have no alternative other than invoking the
revisional powers bestowed to this Court in terms of section 43 of the LDCA
and revise the entire proceedings of the trial tribunal in Land Application No.
148 of 2017. Accordingly, I quash all the proceedings therein and set aside
judgment and decree resulting therefrom. In the circumstances, whoever is
interested may approach the appropriate forum to "'ﬂlh‘f ue their‘rights
subject to the laws and rules of limitation. Should |either of hl artieéhreﬁle
the matter before the trial tribunal, I make an g}ﬁiﬁn“hhat th@!kn'é"tter be

' 35 gs!!ltlelggmmi

retried before another Chairman and with a,.dqw set 'l
llll
\ |

\
I
In the end and for the above red appealjsucceeds to extent
_ = o ﬁlﬂmﬁ‘"ﬁﬂﬁnm " 3’ W
explained above. Having determmdfh"the é‘p&).eal on my individual efforts no
|
order for costs is made. ,,.uiln.,“ |||||| ! W

f :
It is so ordered, '“" "'"lhl"“ ,
I :

MA

JUDGE
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