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A.ZMGEYEKWA, J

This is the first appeal emanating from the District Land and Housing

Tribunal for Kinodoni at Mwanyamala. The matter of controversy between



the parties to this appeal is on the ownership of land. The material
background facts to the dispute are not difficult to comprehend. They go
thus: the appellants lodged an Application before the District Land and
Hoq’s'i‘ng__'l'_ribunal for Kinondoni at Mwanyamala praying the tribunal to set
aside the exparte judgment in respect to Application No.55 of 2008 dated
6" »Augu_st, 2009. Before hearing the Appliaation on merit, the tribunal
determined the preliminary objections raised by the respondent that the
trlbunalhas not been properly rhoved by the appellants and that the
Applli'"cati’-bn is grossly misconceived and bad in law. The tribunal
det‘errhfﬁ‘ed‘:‘the ’pralliminafy objectior;,; tand decided to uphold the
pr'el'ihi'i;r'i‘a;'y»abject'ions raised by the respondent as a result the appellants'

Application was struck out with costs.

‘ Be_liav_ing the decision of the District Land and Housing Tribunal for
Kinondoni at Mwananyamala was not correct, the appellant lodged a

petift:ioni‘gf appeal containing three grounds of appeal as follows:-

1. ‘That, the Honourable Chairman grossly misdirected himself in law in

... making.a distinction between the words citing the wrong provision and



‘citing the wrong law in consequence whereof striking out the
| '; -iépheillants" Misc. Application No/ 869 of 2019. |
2;. Th:at having regard to the néture of the application and the
cifc_umstances of the application, the Honourable Chairman grossly
‘misdirected himself in fact and in law in failing to consider the
app_licétion on merits whereas the District Land and Housing Tribunal

had jurisdiction to hear and determine the application.

3. That the Honourable Chairman grossly misdirected h/mself in fact and
in Iaw in fallmg to apply the principles of overriding objectives when

considering the objections raised by the respondent.

Whe}h;'the matter was called for hearing before this court on 25"
Novemper, 2021, the 1%t appellant and the respondent appéared in
person, unrepresented. Hearing of the appeal took the form of written
subm’is"_s;iQns.? p.reférred consistent with the schedule drawn by the Court
wh‘ere,a;:s,',the appellants Advocate filed a joined submission in chief on
15t De‘ge_mper, 2021 and the respondent’s Advocate filed his reply on 13t
January, 12022 and the appellants Advocate waived his right to file a

: rejomder



M. _SweYQngeza, ‘learned counsel for the appellant in his written
eubrh'iseten,"on his first ground, he stated that there plain meaning of the
words crtlng the wrong provision” means citing a wrong section or
subsectlon of the provision of the relevant law which the person intents to
use on a particular matter whereas “citing a wrong law” means citing or
using irrelevant law on a particular matter by a person intends to move the
Court He went on to submit that at the trial tribunal the appeliant moved
the trlbunal under provisions of Regulatron 11 (2) Regulatrons GN No.174

of 2003Uhder Part IV of the Regulation which state as follows:-

“Rule 2 (2) A party to an application may, where he is dissatisfied
| with‘the decisio_n of the trl_'bunal und_er sub-regulation (1) with 30
- days apply to have the order set asrde and the Trlbunal may set

| asrde /ts order if it thinks fit so to do and in case of refusal appeal

to the ngh Coun‘ i

Th_e Ieern.__ed counsel for the appellant argued that the Chairman in his
Ruling speCificalIy on pages 10 -15 stated that the proper provision of the
law ought to have been Order IX Rule 12 (1) of the Civil Procedure Code

Cao 33 whrch reads together wrth sectron 51 (2) of the Land Disputes



Courts Act as amended. To support his submission he cited the case of
Abubakar Mohamed Klenda v Juma Mfaume (1989) TLR this court held

that-

“Omission to cite a proper-provision of the law in chamber

summOns is not fatal to the application.”

The learned counsel for the appellant went on to submit that the
requirement. of citing a provision of the law was developed through case
law; by-the Court of Appeal, and all subordinate courts were bound by the
dec’.i‘sio’n_ of the Court of Appeal. He referred this court to the amended Rule
48(,'1&_)\ | of G,N; 362 of 2017 and stated that the omission referred to missing
to C|te any provision of the law or citing_-a wrong provision of the law. He
blaﬁéd ’thve Chairman’s decision, saying tﬁat the difference between citing
a w:ri‘o_'v_ngibrOVision of the law ahd citing' fhe wrong law. He added that the
tribUhaI félied-on several cases'in makiﬁg its decision whiéh was made
before the ahendment. He cited the case of Citi Bank Tanzania Ltd v

TCC Ltd & 4 Others, Civil Application No.64 of 2003,



SQbm_ittihg on the second ground, the learned counsel stated that the
Cha-iirm‘an‘ rﬁisdire,cted himself in fact and law in failing to consider the
appligat_i_on on merits. He lamented that ‘-the High Court decisions are
bindihg'.j__-FOr;tifying his position, he referred this court to the case of
AlIianca One Tobacco Tanzania Limited & another v Mwajuma
Hamis '(as the administratrix of the Estate of Philemoni R. Kilenyi
& another, Misc. Civil Application No. 803 of 2018, whereas this court
dealilhed to dismiss the application for the wrong citation of the Iaw
whaf_a the éaun haé juriSdictionyto deterfﬁine thé matter.

As to”the last ground, the appellant’'s Advocate contended that
in_sils_ti‘__ng _ha_submitte_d that theposition in citing the wrong citation of
the: law h_as;-been changed since the Court of Appeal of Tanzania has
introdqcad a provision on overfiding objectives which came with the
enaqtmarjt_ of section 3A and 3B of the Appellate Jurisdiction Act, Cap.
141 [RE 2019] and the same have be_en incorporated in the Civil
Pracedura Code Cap.33. He continued to submit that the procedure at
thei"k';"[)ié;‘c_r'i"c:t"Land and Housing Tribunai is governed by the Land

'Dis'pﬁte"s»Courts (The District Land and H»ousir'lg Tribunal) Régulations



of 2003. He added that there is a room under section 51 (2) of the Land

Digputés,Couns Act, Cap. 216 to take care of inadequacy.

B Thé ;-l::e-_varned cdunsel for the appellant continued to subrﬁit that the
Regulation does not have within its provisions a place for overriding
objéctives to cater for the administration of justice. He added that the
tribunal had to take recourse to the Civil Procedure Code Cap.33. To
support _,_his submission he cited the case ~of Dotto Hamaza
Mwinyimyu_a v Mohamed Hassan Mtoﬁga, Misc. Land Application
No. ‘54 o.f‘ 2020 at HC Land Diviéion. Streésing, the learned counsel for
theg appellant submitted that the spirit \)=bought about by overriding
bbj’ecti\)és Qdeés not only the Court but also the parties and their
AdYoéatés he claimed that the tribunal did not observe the requ.irement
of thelaw 'é‘t'i'pulated under section 3B(2)‘of the Civil Procédure Code
Cab;'33. | |

Iﬁ céhclqsion, the learned counsel for the appellant urged this court to
allow _thé‘.‘ié‘ppeall a‘nd_"q_uash and set aside the decision of the District Land
and_f"H‘qLWiSing Tribunal for Kinondoni at Mwanyamala in Misc. Land

Application No. 869 of 2019 with costs.



Opposin,g the appeal, the Iearned counsel for the respondent from the
outs;’et.'sdb’rn.itte'd that the appeal is demerit. In his submission, Mr. Lucas,
Iearned o‘ounsel for the respondent started with a brief background of the
facte; Wthh Ied to the instantapplication which [ am not going to reproduce
in thls application. He went on to argue that the appellant not only cited a
wrong crit_ation of the law bot also a wrong law altogether in moving the
trial Tribdnal. He also potted to argue the first, fourth, and fifth grounds
separately. He stated that the appellant lodged his application at the
Dlstrlct Land and Housmg Trlbunal under Regulatlon 11 (2) of GN No.174
of 2003 seeklng an order to set aS|de the exparte judgment entered by the
trial. Trlbunal Mr. Lucas went on to state that the appellants’ application i is
hot supported or governed by Regulatlon 11 (2) of GN No.174 of 2003
whrch state that -

“11 (2) A party to an application may, where he is dissatisfied with the
N deC/S/onof the Tribunal under sub—regu/ation (1), within 30 days apply

t'o"ha"'\'/e the orders set aside, and the Tribunal may set aside its orders

f ,it" tn‘/'nks fit so to do and in case of refusal appeal to the High Court.”



He also cited Regulation 11 (1) of GN No.174 of 2003. It was his
'submlssron that guided by the above provisions, the appellant cannot
mvoke the provisions of Regulatlon 11 (2) of GN No.174 of 2003 to move
th.e__._tria:t_',tribdnal to set aside its ex parte judgment in Land Application
No.55 of 2008. He added that the appellants were absent when it was
heard and determined ex partfe. He referred this court to the appellants’
affidavit and argued that it is clear that the appellants were served with
notrce of hearlng of the appllcatlon and were absent when the hearing

date was flxed by the tribunal.

, I\:/Ir._LucaS_.vfurther smeitted that since there is no provision in the Land
Diqute‘S"Courts Act, Cap. 216 and GN No. 174 of 2003 which govern an
appli_ca_t_ton to set aside ex parte decision which was passed by the trial
tribuha_l A'\)r_:/_hile the applicant was absent on the date fixed for hearing of the
appttcati'.cn, on the ground that they were not duly served. He added that
the _appell_ants were required to cite Order IX Rule 13 (1) of the Civil
Procedure Code. To buttress his submission he referred this court to the
cases of MW|ta Construct|on Company v Tanzania Harbours

Authorlty [2006] TLR 22, Almas Iddi Mwinyi v National Bank of



Commerce and another [2001] TLR 220, Mbeya Rukwa Autoparts and
Transport Ltd v Jestina George Mwakyoma [2003] TLR 252 and
Maneno SIO Abdallah v The Repubhc Criminai Appiication No.2 of
2005 Court of Appeai of Tanzanla at Mwanza He added that according
to the doctnne of stare decisis the above legal principles established by

the Cou'rt of Appeal of Tanzania are binding.

Concerning Rule 48 (1) of the Court of Appeal Rules of 2009, the
Iear_nedi counsel for the respondent contended that he stated that it is
m’anda_tory-for the appellants to cite the correct enabling law that givee the
court jurisdiction_to grant the order sought. He referred this court to the
qes:ej.lof' .-A:lli:_an_oe One Tabacco (supra).and Antipus Romani Tairo v
_Si,kiidnarii Jafari, Misc. Land Application No. 531 of 2020, HC (Land
Divisionx).:at Dar es Salaam.
| i/}'\lith_-v‘r_tfes.oect to overriding opjectivee_,_. Mr. Lucas submitted that the
overridingi principle _does not save an inoompetent application. He cited
thej__'qav:s:'_e;o_f ,§tanely Ng’ethe K_inyanjui v Tony Ketter & 2 others [201 5]

eKLR. He valiantly argued that the overriding objective principle was not

10



introdu_ged to disestablish well-settled judicial proceedings. He firmly
arguedthat fhé appellants' application at the tribuhal was incompetent and
canhot be saved by the principle of the overriding objective since the
appell_aﬁts.rjot only _cited a wrong provi§ion of the law but also a wrong
law. I-Ale'ic-iistinguis»hed the coted case of Dotto Hamza Mwinyijuma

(supra) since the appellant cited a wrong provision of the law and wrong

law altogether.

Mr_. Luéas continued to submit that the overriding objective principle
does not ap;ply to errors/mistakes whichv go to the matter. To bolster his
§ub_'r~:plfsvsign.'.he cited Article 107A (2) (e) of the United Republic of
Ta_r;)zar'\:iév(}c.)nstitution, 1977 which obliges the courts to dispense justice
wit‘h,oﬁt _being _tied up with teghnicalities provisi__ons that may abstract

dispensation of justice.

M_rﬂ. Luqas did not end there, he submitted that litigation must come to
an end, | he stated that it was the third time for the appellants to file
in'cg(r!p’e:;;t'ent.‘ applications before the friBunal. He stated that the first
app'llic;atlign Misc. Application No.125 of 2018 was incompetent and it was

struck out and the appellants were given leave to file a competent
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application. He went on to submit that the appellants filed a Misc.

| Appllti"ééf;i.bn No.383 of 2019 and t_he'same was struck out.

- On t_héfor_ength of the abov'e' submission, the respondent’'s Advocate

beckoned upon this court to dismiss the appeal with costs.

Hayihg summarized the submissions and arguments by both learned
cdunsels,'l am now in the position to determine the grounds of appeal
before me. [n my determination, | will consolidate all three-second

gr'ound,s,ibec_ause they are intertwined. -

The raised grounds are related to a wrong citation of the law and
overriding. principles. - Mr. Richard is relying on overriding objectives,
introduced by the Written Laws (Miscellaneous Amendments) (No.3) Act,

No. 8 of 2018 are sections 3A and 3B of the AJA which provide as follows:

"3A (1) The overriding objective of this:Act shall be to facilitate the just,
: eXpeditio_us,. proportionate, and affordable resolution of all matters

governed by this Act.

12



(2)The Court shall, in the exercise of its powers under this Act or the
| intérpretation of any of its provisions, seek to give effect to the overriding

~opjegtiye specified in subsection (1).

3B ( 1) For the purpose of furthering the overriding objective specified in
section 3A, the Court shall handle all matters presented before it with a

view to attaining the following-
(a) Just determination of the proceedings;

(b) Efficient use of the available judicial and administrative resources

including the use of suitable technology; and

(c)vTir‘ner-disposaI of the proceedings in the Court at a cost affordable

by 'thé respective parties.

I émlz'zin'accord with the SLibmission of the learned counsel for the
appellant that the -practice is encouraged after the enactment of section
3A via Written Laws (Miscellaneous Amendment) Act, No. 3 of 2018 which
adested.the Code to introduce the principle of overriding principle. The
_princ;i‘plg is supported with the provisioné in Article 13 (6) (a) of the

qu_!‘stjt‘_.utj‘orl_of the United Republic of Tanzania on the right to be heard.

13



As weli; as Article 107A (2) (e) of the Constitution of the United Republic
Of Ténzaii,ia’onvdi'srega.rding ,|egi_a| techhiqalities and precedent in Yakobo
Maédiga, Gichere v Peninah Yusuph, Civil Appeal No. 55 of 2017.
Howey_e'_fr,l | hesitate to subscribe to the appellant's Advocate contentions
on thls ;gl,'AOL.Ii]dS since the applicability of the overriding objective principle,
needs to be applied with reasons and without offending clear provisions

of the law.

_The -overriding ci_bjectives principle has been tested in Court on
nqmérotis o:'ccasions, such as in the case of Njake Enterprises Ltd v
B.I_u'e.Rp_ck, Ltd, Civil Application No. 69 of 2017 (unreported). In yet
anothercase of Martin D. Kumalija & 117 Others v Iron and Steel Ltd,
Civil Appl_icatiqn No. 70/18 of 2018 (unre_ported). Sections 3A and 3B of
the. Apeg_ilate Jurisdiction Act, Cap. 141 R.E. 2002 introduced recently
vide 'ihe‘»i/.Vritten Laws (Miscellaneous Amendments) (No.3) Act No. 8 of
20"158"t6."gii/e effect to the overriding objective of facilitating the just,
| expedltlous jproportionate_, and‘ affordabie resdiutioh of disputes. This

principle') is a vehicle for the attainment of substantive justice, it will not

14



help-a party to circumvent the mandatory rules of the Court. However, the

sanﬁé. muét be raised at the proper forum.

| I_h.’"'thé;g':'i_réumstance of the appeal, the application at the District Land
ahd,Hdusing Tribunal, the appellants lodged an application under a wrong
citati_on  of provision of the law and wrong citaﬁon of the law. In my
cohéidéf,éd View, the tribunal was not moved to determine the application
since th'gwhole citation was improper. Had it been that the citation of the
law yvaﬂglpro‘p‘er, then | would joivr) hands with the submission made by Mr.
Ricﬁérd itv_hat‘ the same could h;ve been corrected and the tribunal could
précée'd"icb determine the application. However, since the citation of the
IéwAvlv‘éi.s:"i:mp'roper, the same is equal to none-citation of the law. Therefore,
it iéijdb\'/i;).us‘ that the .applica,tion was incompetent before the tribunal. |
sUbééribé to the submission made by the learned counsel for the
rééb_ohdént »that.non-citation of the relevant law is a fatal omission that

renders the application incompetent.

'Ag:a‘irv_l,'_: the omission in citing the proper law relating to the prayers qf
the appellants stated in their chamber summons is not in my view, a

tecﬁn‘igétlhity.falling within the scope and purview of Article 107A (2),(e) of
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