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Date of Ruling: 02.05.2022

T. N. MWENEGOHA, J.

The plaintiff filed the present suit praying for declaration that they are lawful
owners of the suit premises and further that the defendants andj/or their
agents have trespassed over a landed property measuring about 48 acres
described as plot No. 21 to No. 25 Block ‘T’ Goba Tegeta situated Kwabedui
area of Goba — Ubungo Municipality in Dar es Salaam Region.

Pleadings having been completed and mediation conducted hearing of the
suit began. After the plaintiff closed their case the defence’s case opened
and the first witness was heard. When the matter came for the hearing of
the remaining witness on 25/04/2022 the counsel for the defendant Mr.
Machibya Emanuel raised a preliminary objection

a) that the matter is res judicata.
I ordered the parties to address me orally on the said preliminary objection.

In his submission Mr. Machibya informed the court that a similar matter
involving the same parties and subject matter has been adjudicated by Hon.
Kalunde, J in 2020 in Land Case No. 188 of 2016 and Ruling was delivered

in July 2020 where the suit was dismissed. He therefore prayed to submit



that the current matter is res judicata as per section 9 of the Civil Procedure
Code R. E. 2019.

In reply Mr. Emmanuel Kessy advocate for the plaintiff submitted that the
plaintiff had declared in the 1% Pre-Trial-Conference that he has no further
application. He gave the procedure that will enable this court to vacate the
said order is by counsel to pray for this court to depart from it. He insisted

that to him the Preliminary Objection was raised unprocedural.

On the merits of Preliminary Objection, he stated that the matter has never
been heard on merit. He added that if the counsel wanted the court to take
judicial notice, he should file it in his final submissions.

In Rejoinder Mr. Machibya submitted that Preliminary Objection Can be
raised at any time. It was his further submission that he discovered this
defect when his witness gave testimony in court. He stated that as officer of

the court he ought to inform the court whenever he discovers a defect.

I have considered submissions of both parties. The issue for determination
is whether this suit is Res Judicata. Before, I begin my determination I have
noted that Mr. Kessy is challenging the timing of the Preliminary Objection.
Mr. Machibya finds that the Preliminary Objection raised is proper as he has
discovered the fact when his witness was giving testimony before this Court.

I am in agreement with the position of law as stated by both counsels that
Preliminary Objection should be raised at the earliest possible opportunity
preferable before the matter goes to mediation after the completion of the

pleadings.



I could have summarily dismissed this Preliminary Objection for the above
reason. However, considering the nature of the Preliminary Objection raised
that is res judicata, this objection touches the jurisdiction of this court. In
the case of. Tanzania Revenue Authority vs. Tango Transport
Company LTD, Civil Appeal No. 84 of 2009 (unreported), the Court of
appeal had this to say: -

"Brincipally, objection to the jurisdiction of a court Is a threshold
question that ought to be raised and taken up at the earliest
opportunity, in order to save time, costs and avoid an eventual nullity
of the proceedings in the event the objection is sustained., The law Is
well settled and Mr. Bundala is perfectly correct that a question of
Jjurisdiction can be belatedly raised and can vassed even on appeal by
the parties or the court Suo moto, as it goes to the root of the trial
(See, Michael Leseni Kweka, Kotra Company Ltd: New 12 Musoma
Textiles Ltd, cases, supra). Jurisdiction is the bedrock on which the

court's authority and competence to entertain and decide matters

rests."”

The Court of Appeal have been strict when dealing with the Preliminary
Objection that touches jurisdiction by calling the court concerned to
determine it first and its failure would render the whole proceedings nullity.
The case of Said Mohamed Said vs. Muhusini Amiri &another, civil
Appeal No. 110 of 2020 Court of Appeal at Dar es salaam had the

following to say,

"Unfortunately, in our present case, despite being raised, the learned
Jjudge did not wish to address the issue of jurisdiction to which he was
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obligated to consider even by raising it Suo motu. Instead, he
proceeded to hear and determine the suit without, first, ascertaining if
the suit was lodged within time. Time bar touches on the jurisdiction
of the court. That was, in our decided view, an error which cannot be
condoned. Simply stated, even upon failure by the respondents to
Jodge submissions in support of the objection, the trial judge ought to
have asked the parties to address him on that issue so as to satisfy
himself if the court had the requisite authority to hear and determine
it :
On my part, I find it prudent to ensure that this matter is not res judicate
and that I still have jurisdiction to proceed with the matter. Failure to
determine Preliminary Objection may be fatal if the Preliminary has merit
and I, unknowingly pass another decision on the same subject matter. This
court will have two decisions on the same subject matter, and in case those
decisions contradicts themselves, not only that the decisions will be rendered
inexecutable but they will form confusion in the jurisprudence/precedent of

the court.

I further consider the fact that the matter was raised soon after it was
discovered by the advocate, who become aware of it when the 1%t defendant
witness was giving testimony. Having said that I find it prudent to proceed
with the determination of Preliminary Objection for the reasons stated above.

On the merits of the preliminary objection Mr. Kessy admitted on the
existence of the matter at hand and having been dismissed by this court,

although to him the matter was not heard on merits.
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With due respect to the counsel that cannot be a ground to convince this
court to rehear a dismissed case. The fact that there is a matter as the one
of hand with the same parties and subject as the one that was dismissed
makes the suit Res Judicata as provided under section 9 of the Civil
Procedure Code which reads,

"Wo court shall try any suit or issue in which the matter directly and
substantially in issue has been directly and substantially in issue in a
former suit between the same parties or between parties under whom
they or any of them c/aim litigating under the same title in a court
competent to try such subsequent suit or the suit in which such issue
pas been subsequently raised and has been heard and finally decided
by such court.” |

The fact that there is a matter as the one at hand with the same parties
claiming the same title and the matter have been dismissed this makes the
suit Res Judicata. The act of Mr. Kessy to file a new case while it was formerly

dismissed by this court is unprocedural.

As it is settled position that where the matter is dismissed a part cannot
again come at the same Court for a fresh suit. Msoffe, J.A (as he then was)
in the case of Cyprian Mamboleo Hizza vs. Eva Kioso & Another, In
Civil Application No. 3 Of 2010, Cat at Tanga where he cited the case of
Ngoni- Matengo Cooperative Marketing Union Ltd. V. Ali Mohamed
Osman (1959) EA577 at page 580 had this to say:

M This court. accordingly, had no jurisdiction to entertain I, what

was before the court being abortive, and not a properly constituted
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appeal at all. What this court ought strictly to have done in each case
was to "strike out"” the appeal as being incompetent, rather than to
have ‘'dismissed” it: for the latter phrase implies that a
competent appeal has been disposed of, while the former
phrase implies there was no proper appeal capable of being

disposed of.” (Emphasis supplied)
Msofe, J.A added further that,

"Presumably, if the application had not been dismissed the applicant
could have gone back to the High Court and start the process arresh.
Since the application was dismissed instead of being struck out, he
came to this Court vide Civil Application No.4 of 2009 by way of a

"second bite", so to speak.”

When the matter has been dismissed its effect is not to file another fresh
case. The plaintiff should have sought different avenue. Allowing this suit to

proceed will led to bad precedent.

I therefore find this matter res judicata and hence incompetent before this

court. I hereby struck it out with cost.

It is so ordered.

T. N‘MWENEGOHA
JUDGE
27/04/2022
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