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' JUDGMENT

I. ARUFANI, J

The'plaintiffs herein filed the instant Eui_t in this court against the 3

“defendants seeking for declaration of ownership of the Iahd with Plan No.

E 393 Block “H” situated at Vikawe Shule Street, lNithin: Kibaha -'Town

CounC|l ln Coast Region (herelnafter referred as the land in dlspute) wh:ch.

" they alleged was tréspassed by the defendants They are also praying for

permanent anunct|on agarnst the defendants from usmg the Iand in -

'dlsp_ute‘order of demollshmg wha_tever struc_ture con_strqcted by the

defendants - on ‘the J_and_f in dispute, special damages_ of . Tshs.

~ 1,000,000,000/=, interest of 7% per annum from the decretal amount

- until full payment and' costs of the suit.
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After the defendants belng dully served wrth the clalms of the

plamtlffs the 1, 23Ird 43rd 89th 90th and 98th defendants filed-in the.court .

‘thear Jomt wrltten statement of defence As. the rest of the defendants-

falled to appeared in the court: and they dldn t Fle thelr written statement
of defence in the case the court ordered the case to proceed ex parte

aga[nst them Whlle the plalntlffs were represented in the case by Mr. -

* Michael Mwambeta, learned advocate, the defendants who appeared in

the court to dispute the claims of the plaintiffs were ‘rep'resented by Mr. -

Fred Sanga Iearned advocate. The issues framed for determlnat[on in the

case are as foIlows -

-1 Who s the lawful owner of the Land in dfspute '
2, Whether the P/amt/ﬁ“s suﬁfered damages

3. To what reliefs are the pafties ent/t/ed

In dlschargmg thelr duty of estabhsh:ng their clalms the plaintiffs
brought to the court four w:tnesses namely, (1) Luplana Mlchael Luplana_;
(PWl), (2) Focus Cosmas Chuwa, (PW2), Faustln Magal Luzangl (PW3)
and (4) Costantino Egino Mbonde, (PW4) In the|r rebuttal the'defendants .
who testified |n the matter are Jeremlah Emmanuel Chaula who is 23rd ,
defendant and he testified as DW1 Dawa Donald Lugano who is 13"

defendant and he test|f ed as DW2 and Ramdham Sald who testlf ed as _.
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DW3 While the p]alnt:ffs tendered six documentary e\ndence to support'
thelr evrdence the defendants tendered no any documentary or phy5|cal

e e e

ewdence on their 51de.

Focus Cosmas Chuwa, (PWZ) and Costantmo Egno Mbonde,

(PW4) told the court they are members of the group known as “Natural_:

Power Group (herelnafter to be referred in short as NPG) Wthh has about
thirty, members PW?2 told the court they acqmred the land in dlspute in
1994 after belng allocated the same by the Government of Vikawe Shule '
Vlllage He said they applled for three hundred acres of Iand from the-
mentioned _Vrllage Government after the Central Governmen’t required
youths wanted to do ..agricult_ural a‘ct—ivities_-to be_'. giveri _‘Iand--for that '

purpose.

._ They sai.d after th-e Vill'age =Government considered the_ir _application, |
they were given the fand in dispute which its size was three hundred acres |
by being .m'easured by foots and.requ_ired to pay 'compefnsationﬂ_ to the
cttizen who had ';permanent. Crops o_n the land given to them. PW2 and -
PW4 said that, the boundaries of the said 'Ian"d were as follows; on one

side there is Yusuph Ngororo, another 51de there lS Mafuta Street on the

' other smde there is Mle[ Rrver and the other srde there is Madlba and |

Mpingo Farm. -
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They said after paying 'com‘p.ensat.'ion to the- citizens who had _
permanent crops on the land allocated to them they constructed a ho-use ‘
for shelter whlle dorng the agncultural act|v1t|es on the land and started
their agrlcultural act|V|t|es They sald they contmued W|th thelr agrlculturall
actlvrtles in the farm whlle partrcrpatlng in all socral actlwtles occurred at A
the vrllage They said they contmued to possess the land until 1999 when
they started seeing people trespassing onto theirland. When they asked |
the said people as to why they were lnvading their land they told them
they were employed by Michael Slmon Luplana who is the r“ fth plalntlff lnL |
the matter- to work on the land | | | |

Lupi_ana _,'Michael ‘Lupiana; ‘PW,:[‘ told'llt!he court. he is an
adrninistrator of the_ estate of the late Michael Simon l.upieln and his letters

of adminIStration_ of the estate of the late Michael Sir'n,on_' Lupiana was

admitted in the case as exhibit P6.  He said the deceased was-allo'cated )

the land measur.ing- fifty acres ;bylth‘e Vikaw‘e Shule Village Government.
He tendered to the court the mmutes of Vlkawe Shule V|]lage dated 28“‘"

February, 2002 which shows the Iate Mlchael Simon Luplana was allocated .

the mentioned land by Vikawe Shule V|llage Government.and. it _was'

admitted in the'tcase as exhibit P1.
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PW1 _sald that, atter the 'late Miohael Lupian_a bel‘ngrallocated the -
Iand,-_ the Vlkavve-‘sh_ule street ',lea‘d__er vvrotef a letter authotlzin‘g. him' to
surVey the land aliocated to him and th_e s_aid letter was admitted in the.
caseI- as e)rhiblt P2. -PW1 went on'saylng that vvhen Mlohael Luplana |
wanted to survey the land a d|spute emerged .between Mlchael Luplan _
and members. of the NPG who had been allocated the same Iand by _
Vikawe Shule Village Government. ‘ |

PW1, PW2 and PW4 said that, after their dlspute‘bein‘g taklen to the
Street Government and told Michael Luplana was grven the Iand by the .
Street Government and after the matter bemg taken to the DIStI‘lCt Land

and Housmg Trlbunal, they decided to settle thelr d|spute. PW1, PW2 and

- PW4 said after settling their dispute they made a memo_randum of

understanding which was~slgned' by'PW2 .as a ‘representa"tlve of Nl5G
Vikawe Shule Street Government and the late Mrchael Luprana for the
purpose: of developrng the land together The stated memorandum of

understandlng was admitted in the case as exhlblt P3

PW.’Z and PW4 said that, after agreelng to develop the-'land together
they applied from the Street Government and other Government
Authorities permltted them to survey the land After obtalnlng the perm|t

the work of surveying the Iand was glven to Faustme Maga| Luzang|,

10 -
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PW3 PW3 said that, after bemg glven the sald work by the NPG he :
surveyed the Iand and dwrded the same rnto pIots He sard to have A
prepared a sketch Plan of the concerned Iand whrch he tendered to the
court and admltted in the rnatter as eXthIt P4 |
He said before presenting--‘exhibit P4 to t'he“ Director of S'ur.v;ey..and
Map.prng for approval he recelved a Ietter from Klbaha Town Councu WhICh';
stopped hlm from cont[numg w1th the work of surveymg the Iand and he.

stopped the work PW3 sald that later on he heard there was a case’

between the persons gave h|m the work of surveymg the Iand and the

‘ people who were callmg themselves as mdrgenous PWI, PW2 and PW-’-}-
-' sald the defendants f'Ied land Case No 353 of 2013 in thrs court but later

.on they wrthdrew it from the court

' "- They' said" after the defendanf:s withdr‘ew the caSe r‘rom the cdurt
and after being asked by the Director of Klbaha Town Councrl through the -
letter which was admltted in the case as. exhlblt P5 |f they had any
obJectlon for the plarntrffs to be allowed to proceed to survey the land in
dispute and failed to respond to the stated Ietter, they fi Ied the present :

suit ln thIS court When PW2 was cross examlned by the counsel for the |

.defendants he sard thelr group |s not reg[stered When he was asked ifa

wllage can aIIocate three hundred acres of Iand to a person, he said he

11 :



doesn’t know He sald the house they built on. the land in.dispute was -
demolished by the peOpIe mvaded thelr land who took the[r properttes

and set the: house on fi re

When PW3 was Cross examined by the oounsel for the defendants
he sald the Iand he was given a work of surveymg it had a house, banana
trees and cassava He sald part of the land was va[Iey and other part was
forest. He said he didn't involve the people who constructed the house on
the land in his work of surveying thezland because it was not'his' duty and
sald he was given a letter authorlzed the persons gave hlm the work to -
‘ survey the Iand -

In their ‘defence, Jer'emiiah Emmanu‘el Chauia, ﬁawa Donald :
Lugano and Ramadham Sald who testif“ed as DwW1, DW2 and DWS3 -
respectlvely told the court they are reSIdents of Vikawe Shule Street and
their evrdence was almost s_1m1|ar. They said they know the fi rst,.second, :

'third-and fourth_ plaintiffs who together with_ other peo;pl'e have their .
| organization‘known as “Natural'Power Group”.‘ They said t-hem‘entioned
- plaintiffs went to their village in 1993 when their area was under village
authority and was known as Vikawe Shu[e V|llage seeklng for land to
cultivate. They ,sa|d_the mentloneld g',roup of people were _see_krng for 3QO

acres of land for the agriculture they wanted toy“'conduct in‘their village.

12°
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~ They said the leaders of their -V-illag"e. to'ld; the mentloned plaintltfs

that the: vrllage had no land as. the land- was: under the ownershlp of: the 3
VIIIagers They sald the \nllage authonty told them to walt so ‘that the"'

| leaders of the V|llage could have-*talk to the v1llagers and see lf'they would

have agreed to g|ve them thelr land They went on saytng that after the

' v1||agers bemg requested to glve thelr land to the NPG the people who
* had big lands agreed to give thelr land to them on condltlons that they |
~ would have been pald compensation for the permanents crops they had

planted on thelr land Wthh were coconut trees cashew nuts trees and :

mango trees,

DW1, D"V\llz and DW3 sald that it was :agr‘eed the compensation

would have been paid. after valuatlon of therr crops betng done by the

Government Valuer They sald |n 1994 the wllage authonty called the

mentloned plalntlffs and told them the land had been obtalned but they

were reqmred to pay compensatlon to the people who would have given .

them their land for the permanent crops they had planted on the land

whrch was mtended to be glven to them

 They went on saylng that the- NPG people agreed to pay the stated B

compensat|on and after belng shown the land they . bU|lt there on

.temporary shelters for use whlle worklng on the land gtven to them DW1

. 13
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said after tWo months the'NPG"peOple'depai"ted from the"land:-given to

them and they dldn't see them agaln DW1 sald that in 1996 some of the

-wIlagers whose. land was given: to the NPG people started to return to thelr

land as the mentioned group of people left the land grven to them w:thout '

_de\_/eloplng the same.

They went on ‘'saying that in 1997 Mlchael S|mon Luplana who is

the F fth plamttff in the matter went to thelr vrllage authorlty to request

for a land of keeplng his anlmals He requested to be glven f‘ fty acres of |
land and he was told by the vrllage authorlty that the v1llage had no Iand' ‘
as the Iand belonged to the wllagers He sald after the v1llagers belng |
mformed about the. request of the fifth plamttff they agreed to g:ve their
land to hlm on condrtion that the f‘ fth plamtlff would have bU|lt a house.
in thetr vrllage for- thelr school teacher as they had no school teachers

house at thelr.VIllage.

They said.'the fifth plaintiff agreed to fulf‘ Il the stated "c‘ondition and -

.. he was glven fi fty acres. of land out of the Iand Wthh had been given to

: the NPG people He said after the fi fth plalntlff belng glven the sald land,

he burlt the school teachers house up to the stage of l|nter They sa[d
after the house reached to the stated stage rt developed cracks They sald

the complamt was ‘taken to_ the 'Dlstrlct,Co,mmlsswner. who went to the

14
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house whtle_ accompanied by the.-members of the District Security
Committee -and A.after seeing. the. condition.-.'of .the 'house .:_the ,District _
Commrssroner ordered the house be demohshed They went on sayrng
that after the house berng demollshed the F fth plalntrff did not construct

another house for the school teacher

They. said d between 2006 and 2007 the ‘citizens told the Village

- Council that they wanted to return t_o their !and because the fifth plaintiff-

had not fulfi lied the condition of being'givéh the land which vvas to build
the school teachers ‘house. They Said after changes | of the Vrllage
Authonty to the Street Government in 2010 the Street Government said
as the fi fth plarntrff had failed to fuIF ll the condltron of . bemg given the
land, the citizens had a rlght to _return to thelr land. They said the Street
Government requested the thrzens who were the owner of the land glven
to the. fi fth pIalntlff to .give part of therr [and to the crtrzen who had nol.
Iand as there were many people who had no- Iand and the sard crtizens

agreed. | |

. They said the Commit_tee forsupervising- distributio-n,.'of land to th-e
citizens was form.ul_ated and the land vvas distributed to the citizens and
each citizen was given a quarter (1/4) of a‘n'ac‘re‘-of-'landf.They"‘said when |

the exercise of distributing the land \.vas going on the ﬁfth plaintiff claimed

15
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his propertles had been damaged and filed a case in the- Prlmary Court

agalnst the Ieaders of the' Street Government They sard when the ccase

-was contlnumg, they heard the NPG people had sued the ffth plalntlff but

‘they don't know what was the outcome of thelr case. They sald the street

Ieaders were convicted by the anary Court but Iater on were acqwtted

by the District Court

They 'conti'nued to ,say-that, thereafter they were told by‘t'he_Lawyer ,.
from. the Town Council that there was an exercise of surveying the land

including the land in dispute and told the citizens to vacate from the land

in dispute to pave chance for the’stated exercis_'e.,They said the citizens

refused to vacate from the land and requested. the Town Council Lawyer

-to stop the exercise of surveying the land as the land was in dispute. They -

said they took their complaint to the District Executive Officer who wrote
a Ietter of stoppmg the exercise of surveyrng the Iand in dlspute untll when

the drspute would have been resolved

They said that, when they wereconti'nuing to find solution'of their -

dlspute they heard the NPG peop[e had gone to the Iand |n dlspute and

destroyed the|r crops and demollshed the bu:ldmgs they had constructed

on the Iand in dlspute They said when the NPG people were asked by the |

~ Street Government as to why they were domg so they sald the c1tlzens

16



had trespassed onto their land. They sard thereafter they filed the case in

the court against the NPG people but later on they were adwsed by their _ -

advocate to withdraw the case from the court as it had some defects and

they agreed to wrthdraw the'r case from the court.

They said they stayed untll 2016 and 'after seeino. the NPG were
dlsturhing' them, they took the rnatter;to' the DiStrlct Commissio‘ner where
the meeting lnvolving the cltizens, people from NPG, fifth plaintiff and the
Street Government_ leaders. -They;said the District Commissioner said the
citizens were on the land legally lan__d h-e.Can'no_'t deny the NPG oeoole'and '
the ﬁﬁth.plaintlff hfave right to own the Iand. He told the-NPG pe.ople to
bring the list of their members and their’Constitution_' so.thatreach of them -
can be dlyen an acre of a land but they didn.’t'compl_y -w‘ith the stated .

directives.

- They sald the Dlstrlct Commrssroner told the fi fth plalntlff if he
wanted Iand for keeping animals, he was ready to fi nd the Iand for h|m
somewhere else. out of the town as he was not allowed to keep animals .
in -the town. They said later on they heard the plaintiffs‘ had fi Ied the .
present smt in the court, They sald the NPG departed from the Iand in

dispute from 1994 and stayed untrl 2011 |s when they returned to the -
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Ian_d. They said for the whole period-they did het _do any_thing to deve'lep- _
the tand. - . S l

When they were Cross examlned by the cotjnse! for'the p[alntlffs
DW1 said when the fifth plarntn‘f was burldlng the house for the school
teacher he was usrng the Iand grven to hlm DWl and DW2 said the Iand |
drstrlbuted to the crtrzens was three hundred acres and each crtlzen was
given a quarter (1/4) _of the !and by the ‘Committee formulated by the

Street Government.

After hearing the evidence' from both sides, the counsel for the
parties prayed and allowed to file in the court theirﬂnal -submission_s'. Th'e_
counse! f’c_J'r't—he plaintiffs statedin his submiséien in relation to 'atl issues
frarned for determination in this.~ suit' how _deership'OF iand.in dispute is -
proved. He argde'd the plaintitfs ‘are praying'.the court to':declare them .
Iawful owner of the Iand measurmg 200 acres S|tuated at Vikawe Shule
area wrthln Klbaha Townshlp in Coast region which has been un[awful

.mvaded by the defendants.

He submrtted the plalntlffs have managed to' prove thelr case as. :
requrred by section 110 (1) and (2) of the Evrdence Act Cap 6, R E 2019
rthat the land in dispute was.ﬁret allocated- to the rne_mt_)ers; ofj the NPG
- people by. Vikawe Shule Village in _1994. He stated thereaf;ter‘_the fifth -
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_ pl‘aintiff'was allocated ﬁfty ac_res of the'land _by the Village Councrl inb19.97. .
He‘:.s‘t_ated thefdefen.dants gave a mere'words in theirﬁ evidence a_nd their
| evi.dence has somie cOntradi'ctions becaose -whi'le. sorne- of t‘he'm-‘:'said the
plalntn‘fs went to. therr vrllage in 1990 others sard they went 1n 1993 and
stayed there for one and a half month and then left. |
He argued the defendants have not proved th'e pl!aint'iffs;-and- other
members of the NPG were ever notified therr Iand had been taken by-
Vikawe Shule Government and rea![ocated to the defendants apart from’
mere words He said there is no any mmutes from the mentioned
Government Authorlty tendered in the court to prove the [and of the.
: plalntlffs was taken and drstnbuted to the defendants by the mentloned
Government Authorltres He submltted the evrdence glven by. the plamt[ffs" _
witnesses'is watertlght and prayed the court to fi nd the rellefs prayed in
the pla_lnt are_ meritorious. B |
o I' On tis part the counsel forthe defenda'nts stated the eVidence given
. by PW1 and the exhibit- tendered in. the court shows the Iate Michael |
Slmon Luplana dld not meet the condltron reqwred hlm to burld a house.‘.
 for their school- teacher He stated what was bu:lt by the mentroned
plalntlff was bellow the requrred standard and not sultab]e for person to

Ilve in and the Drstnct Commlssroner ordered the same to be demolrshed
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' He argued that the court should take note that the fi rst -to fourth. —
Plalnt[ffs are natural persons- and they have sued the defendants by usrng
thelr personal names. He argued exhlblt P3 whrch is a, memorandum of |
understandlng shows the f rst Pfamtlff Focus Cosmas Chuwa srgned the
same as a. representatrve of Natural Power Group He argued paragraph '.
4 of the plamt shows the plalntlffs admrtted that the NPG IS unreglstered

group, hence it does have legal capacrty to enter |nto an agreement

He submitted that the evidence of DW1 Dw2 and DW3 shows thfe_ _
first to fourth p[alntlffs were glven the Iand in. dlspute in 1994 but they _
abandoned the same without developmg the same until 2010 wh|ch is a
perlod of about 16 years is whe_n they returned 'to the l_and .|n‘ dlspute. He
submitted the‘ pri'ncipie of adverse possession apply to defendants and
referred the court to the case of the Reglstered Trustees of the Holy _
Splrlt Slsters of Tanzanla V. January Kamlll Shayo & 136 Others
Land Case No 11 of 2012 HC at Moshr (unreported) where the stated -

prmuple was- con5|dered

He also referred the court to the case of Nltm Coffee Estate Ltd
V Umted Engmeerlng Works Ltd, [1988] TLR 203 and Abualy. .
Allbhal A2|z1 V. Bhatla Brothers Ltd [2000] TLR 288 WhICh dlscussed'

the posrtlon of the right of occupancy \ns a vrs the customary nght of
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occupancy At the end he prayed the court to declare the defendants are ’
;lawful owners of the land in d|spute as they were grven the same by the
_Street Government and prayed the court to f nd the. plamtrffs have farled

to prove any. damages they have suffered

The court has carefully conSidered the evrdence from both srdes and
keenly consrdered the f nal submrssuons fi led |n the court by the counsel :
for. the parties. The court has fo_und before going to determlnat[on of the
issu.ee framed in the suit at han"d it is proper'to. sta'te at this fj:Uncture' that,
as rightly emeitted by the counse[ "for :th‘e 'plain'tiffs the position of the
Iaw as provrded under sectlons 110 (1) and (2) and 112 of the Ewdence |
Act is very cIearIy that whoever desrres a court to give Judgment in his or H
“her ;favour is requ_lred to_prove .the facts he has alleged are in exrstence.

The 1s'_tated-. position of th‘e Iaw was em.phaei_zed.A bythe C__ourt of
Appeal in the case of Abdul -Karim Haji_v Ra'y'mon‘d -Nchir‘nlbi Alois &
Another Civil Appeal No. 99 of 2004 (unreported) where it was stated it
is an elementary prrnC|ple of the law that he: who alleges |s the one
‘responSIble to_prove hrs aIIe‘gatlo__ns. It was also stated __by the-fiourt of
Appe'al in the casie o'f Anthony‘M M'asan“ga V Pe‘n'ina. (Mama‘Ges“i) :
& Another ClVll Appeal No 118 of 2014 (unreported) that a party with

legal burden also bears the evndentral burden of provrng the case on the
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balance of probabilities. That "beirlg'the posltion of the law the court has -

found the plalnt|ffs have a burden to prove they are entrtled to the rellefs

sought |n thelr plamt

Startlng wrth the fil rst issue Wthh asks who is the lawful owner of :
the land in, dlspute the court has found the plalntlffs have alleged they "
are lawful owners of the land in drspute The first to fourth plalntrffs
‘averred the land in dlspute was flrst allocated to them in 1994 by Vlkawe '
Shule’ Vlllage as members -of the NPG for conductlng thelr agrlcultural
activities. It was furtherj averred ‘that,,-lny 1997'part of the said land
measuring fifty acres was allocated to the ﬁfth idefenclant by_. the ‘sam,_e-

vlllage authorityrfor-the purpose’_of keepin’g_and' pasturing hrs 'anlm'als..

The court has found the defendants have not d:sputed the plaintiffs
were glven the land i in dlspute for the stated purposes The ewdence from .
the defendants witnesses and the argument from'thelr advocate lS that
the land ll’l d|spute was retumed to the prev1ous owners who had agreed'
thelr Iand be given to the pla:ntlffs after seelng the plalntlffs had failed to
meet the cond|tlons glven to them for belng the land In dlspute The '
defendants wrtnesses told the court that when the pla|nt|ffs were glven ,
the Iand in dlspute there was a condltron that the NPG people would have

'compensated the prevrous owners who volunteered to glve them their -

f
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land because ‘the land had some permanent crops like cashew nuts,

mango trees and oranjge trees.

e It was sa:d by the defendants witnesses that the NPG peop[e falled |
to compensate the preVIous owners of the 1and glven to. them and the '
f fth defendant who was also glven part of the [and in d:spute on condltron_
.that he would have burlt a house for the school teacher falled to meet the_
stated condition as he built thezhouse wh_lch- was demollshedd-"bythe_ "
District Commissioner after oeing found it was built below .-th”e: required
standard The defendants’ witnesses stated after the otaintiffs-failed to
meet the condrtlons given to them, the Government of the Vlkawe Street
decrded to drstrrbute the Iand to- some of the crtlzens who‘ are now
defendants in the present swt -_ | |

After considering the stated euidence th‘e“court has' fo'und thereisa
clear and undlsputed ewdence that the Iand in d|spute was glven to the
plamtlffs The court has found the stated evrdence is also supported by_ :
exhibit P1 Wthh is the mlnutes of Vlkawe Shule Hamlet wh:ch shows the .-
ﬁfth plaintiff was given ﬁfty acres of the land in dispute._The_ co_urt has -
.considered the averments and the ev‘idence. adduced b\,f the d.efendants’_
.Wltnesses that the Iand was taken from the plalntrffs after fallrng to meet 3

the condltlons for berng glven the stated land and dlstrlbuted to the
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citizens of Vikawe Shule Ham‘let but find th'é’ stated evideni:e has not been
able. to satrsfy the court the p[amtrffs are not the Iawful owners of the land -

in dlspute

" The court has come to the stated fi nd|ng after seelng that a[though-
the defendants stated the plamtlffs farled to meet the condrtlons g|ven to
them for the land glven to them but PW2 and PW4 said they paid the-
compensatlon they were- requrred to pay to the c1t|zens who agreed to
grve thelr ]and to them. PW2 sard they used the land glven to them and-,
they were: part|c1pat|ng |n the soaal actlvrtles conducted at the vrllage
The court has found even the F fth plamtrff whose condltron was fo burld
| a house for the school teacher_ he fulﬁlled.the stated condltron though
DW1, DW2 and DW3 said the house built by the ﬁfth. p.laj'ntiff was
demolished by the District Commtsstoner after .peing found it was below

the required standar_d.

To the view of this court” the stated ewdence of the defendants’
wrtnesses has not managed to satlsfy the court that it has outwelghed the
evrdence of the plalntn’fs wrtnesses that the plalntiffs falled to fulfi lI the' :
condltlons of ownlng the land in dlspute glven to them The argument
that the plalntn’fs falled to fuiF I the condltlons glven to them was» '

supposed to be supported by evrdence from elther the Government of the
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Vikawé Shule Street or evidence frofn 'the' Dlstrict "Co'mrnissioner-’s offce '

or Town Councrl Government to estabhsh the plamtlffs falled 1o meet the s

' cond|t|ons glven to them for ‘owning the land rn d15pute and the land in
.dlspute was lawfully taken from them and drstnbuted to the crtlzens of
Vlkawe Shule Street The court has also found there Is'no. person whose‘ |
land was taken and glven to the plarntrffs appeared in the court to prove'
he was not paid compensation for the land given to the plaintiffs.

The court has been- of the view 'that,_ even if it w.illl_-bé,_ said the
pla‘intiffs failed '_t-_o.'mee't- the 'conditions_'given to them as' stated by the

defendants‘ witnesses and the .éov'ernment AUthority found. there was a

' Justlf able reason for taklng the land from the plalntrffs and dIStI'IbUte the -

same to the defendants but. as’ nghtly submltted by the counsel for the '
plalntlffs the stated exercise would have not been done W|thout |nform|ng
the plalntrffs that the Iand given to them was belng taken from them as |
lthey failed ‘to meet the conditions given to =them ~and |t_ was being -

distributed to the citizens.

The court has come to the stated view after seerng |t was stated in
the case of Edwm Paul Mhede & Another V Shose K Ngowo
' (Admlnlstratnx of the Estate of the late Constansm S Ngowo Land"

Appeal No. 97 of 2021, HC Land Div at DSM (__unreported) that, after a
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land being giyen to a person it should not be- taken .from'- h*i.m and .oiven
to. ,.another.'l person without follovlain‘g, t'he‘ reoulred.; p'ro'ce‘dures._‘ of .
reallocatlng the land already aIIocated to the another person. To do SO Wlll:
be the source of unnecessary conﬂlcts and d|5putes to the people and wnll
make ownershlp and use of It in our country to be uncertaln The above:
view of this court is gettlng support from the case of Nyamhanga '

Ng’arare V: Kemange Vlllage Co_uncrl_l& Two Others, [2012] Tl-_-R
280 yvhere it was stated that: - . | .‘

,"The I/i//aﬁe Council haal no rlght' arld power to allocate or

rea//ocate /and toa w//ager which was in possessron of another

w//ager wrthout the consent of that w//ager

A village Council which allocates /anof Which is a_'/ready_.urlder
 development and in the possession of another pers'ori'wot]/d
not on/y br/ng lawlessness and anarchy’ to the w//agers but
" would also rerard the deve/opmenl of the w//agers
Slnce it has not been stated anywhere |n the evrdence adduced in
the court that the plalntlffs were mformed the land gwen to them was
belng returned to the orlglnal owners or was belng taken and dlstrrbuted
to the citizen as they fa|]ed to meet the condltlons glven to them the

~court has found taklng of the land already givén to the plalntn‘fs wrthout

mformmg them and dlstrlbute the: same to the defendants was not proper .
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The counsel for the defendants ralsed |n hlS subm|SS|on the issue of
adverse possessron of the [and in dlspute After con5|derrng the evrdence
adduced -in the matter by both 51des the court has found the stated“

prlncrple is not appllcable in the matter at hand

The court has come to the stated finding after seemg that although
‘ lt rs stated the first to fourth plamtlffs were allocated the land in d|spute"_
in 1-994 and abandoned the same unt|l when part of it was given to the
| fifth plaintiff in 1997, but the Ilmrtatlon of tlme for the pnncrple of adverse
possessron is counted from when the person clalmlng to be the owner of s
the land under the stated pnncrple entered in the land untrl when the
actual owner started to clalm for the same. That [s prowded so clearly
under sectlon 33 (1) of the Law of leltatlon Act Cap 6 R.E 2019 Where it |
is stated that - J |
1 f'A right of action to recover Iaﬁd sﬁall not-accrue,.unlless
.the land is in possession of some person in whose favour
~ the period of limitation can run (which possess'ion is in .
- this Act referred fo as 'bdverse possessmn '9 and, where
on the date on which the. r/ght of action to recover any land
. accrues and no person is in adverse possession-of the land, a

right of action shall not accrue unless and untif some person o
. takes adverse possessron of the /and ”[Emphasrs ad ded]
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~ From the wordlng of the. above quoted prowsron of the law and -

specrf cally the bolded part lt is crystal clear that the nght of act|on to -

recover land possessed by another person under the pnncrple of adverse
possessmn is reqwred to accrue from -the date on whlch' the person
cIa|m|ng to be the owner. of the stated Iand under the stated pnncrple. '
started be in- possess;on of the Iand As prowded under ltem 22 of the Part
I of the Schedule to the Law of leltat|onr Act the |ImltatIOﬂ penod for

claiming ownership of a land is twelve years.

_That belng the posrtlon of’ the law the: court has found that as the
defendants’ wrtnesses stated the Iand in dlspute was dlstnbuted to the '

defendants in 2010 and before f Irng of the present case in the court the

defendants filed |n the court another case whrch was Land Case No. 353 -
of 2013 clarmlng for the same, Iand and later on it was wrthdrawn by the _

defendants it cannot be sald in 2021 when the current surt was fled in -

the court the period of time for claiming the’ ‘ow,n_ership of _t_he land in
dispute had pass‘ed against the plain"tiffs and the defendants are entitled
to be found are owners of the land in dlspute under the stated. pnnc1ple .
of adverse possessron Thatis because the law requlres that in order for.

the pnncrp[e of adverse possessron of a land to be 1nvoked a person is
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required to be in possession of the stated land for more than__'t"vv.elve yea;s '
vvithQ_!-'f inte,rruption. - _, - f_ - e
The above flndlng makes the court to see the posrtion of the law
'stated in the case of Reglstered Trustees of the Holy Spll‘lt Slsters
of Tanzama (supra) is dlstmgurshable to the present case The court has
also found the posmon of the Iaw stated in the cases of Nltm Coffee'.
Estate Ltd and Abua!y Alibhai Azizi '(supra) which dlscussed ‘the
position of the value or supenorlty of the rlght of occupancy VIS a vis the
customary r[ght of occupancy is not apphcable to the crrcumstances of the ,

present surt; .

;The court hasj found the counse[ .for the defendants has raised |n his
fi nal subm|SS|on a pomt that the f‘ rst to fourth plalntrffs have f' led the case
in the court in thelr personal capacrty mstead of f‘ fing the same through
the name of thelr group. The court has been of the view that the stated
point was supposed to be rarsed at the begmnlng of the case s6 that the
plalntrffs couId have been glven a chance of respondlng to the same and .
not at this stage of final submrssron where they wull have no chance of

_ respo_ndlng to the same.

The court has also found the stated pomt has no merit because as

stated by PWZ and PW4 thelr organlzatron |s not reglstered SO that I can
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be said it has power to sue 'as_: a legal personf- Since DW1 DW2, and DW3
did not dispute the. land in dispute was alloca.ted' to the plaintiffs in"the
.matter and other members of thelr group the court has found there is
nothlng WhICh can make it to F nd the stated plalntlffs cou[d have not fi Ied

the case in the court by suing their names to clalm for the Iand in dlspute

'~ As for the argument that the'Vikawe_‘ Shu[e'Viilage had no'..power to
allocate three 'hundred acres of Iand. td‘the'plaintiffs the court-has found E
the ewdence adduced in the matter shows the land grven to the pla[ntlffs
was not a. wllage Iand but a land whlch was owned by the v:llagers who _'
volunteered the:r Iand to be grven to the p_larntlffs on condltron _that they
~ would have been paid _éombensation for .the‘ir.hpérmanent c_rops. AI_I' that
shows the points raised by the counsel _tor- the‘ def"end‘ants_'have tnothing
meritorious to make the court to ﬁndj_the ca.se"befor-e the. _'court is not

tenable.

From the above analy5|s of the evrdence adduced in the .case by
both srdes and the subm155|ons f‘ Ied in the court. by the counsel for the-
_parttes the court has found the plalntlffs have managed to establlsh tothe
| standard requrred by the law as prowded under sectlon 110 (1) and (2)' |
of the Evidence Act that they are the Iawful owner of the Iand in dlspute '

That is because the averment that the Iand in drspute was distributed to‘
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the deféndants after the- plaintlffs fa‘iled to m‘eet the conditions given to |

them is not supported by- any materral evrdence from the defendants and

the procedure for taking and dlstrrbutrng the land" in d|spute to the L

defendants did not ab[de to the requrrement of the law Consequently, the
court has found the answer to the flrst Issue framed for determlnatlon in
th|s case deserve to be the plalntlffs are the Iawful owners of the Iand in

drsp_ute.

~ Coming to the second issue ‘which asks whethier the Plaintiffs

suffered damages-the court has found the plaintiffs are praying to be

granted ‘an order of being paid Tshs.  1,000,000,000/=. being specific:
damages The court has foun‘d' itis a ‘trite' law that claim of a specific

damage |s requrred to be strrctly proved The stated posrtlon of the law .

has been emphasrzed by thrs court and the Court of Appeal |n number of .

cases whrch one of them is the case of Masolole General Agences V.
Afrlcan Inland Church of Tanzama [1994] TLR 192 where 1t was-
stated that ohce a claim for a SpeC|F ic item is made that clalm must be

str[ctly proved

While being guided by the stated position of the law the ,court has

found that, although PW2 and PW4 said they developed"thex_land.‘-in o

dispute and they constructed a house on'th'e.l'and in d’lsputef the house

. .
k'S
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they averred it was demolished by the defendants after treSpassed rnto
the[r Iand and destroyed their propertles but there is no any evrdence
adduced to’ the court to . show the value of the house averred was
-demollshed by the defendants In addition to that it was ‘not stated which -
properties of the plamtn‘fs were destroyed by the defendants and what is
- the value of the stated pr0pert|es S0 as to enable the court to gauge how
much damages can be granted to _the plalntlf:f_s‘.'_The stated _ﬂnd[ng caused- =
the cou_rt to come. to the‘ settled view tiia‘t, the secon‘d issue .has not been
proved to the sta.ndard required by the law and"deserve to_ibe' answered

in negative.

As for the Iast issue Wthh is about the reliefs the parties are ent[tied
~ the court has found as stated at the outset of this Judgment that the '
pialntiffs are cIa|m|ng for various rehefs in the‘p[_amt. The reliefs they ,are
claiming _against the defendants ':incl’udes a declaratory order that .t'hey‘a.r-.e
the '[awful owner of the 'Iand ih-.disp'ute,.threy‘ are praying for permanent
injunction order to restrain-the‘defendants f’rom interfering them' in the
use of the. Iand in dispute, an order of vacant possessmn and demoiitlon_' .
of the structures erected by the defendants onto the Iand in dlspute

specrf‘ ic damages rnterest and costs of the surt
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The court has found the evrdence adduced by the plalntrffs witness

show the fi rst to fourth plalntrffs sald in therr evrdence they were given

' three hundred acres of Iand but now they are. clarmlng for two hundred t

acres of Iand |n the rellefs they are seeklng for agalnst the defendants

: The court has found that as they are clalmrng for two hundred acres of

A land the court erI grant then what they seekrng from the court and not _

what they have not claimed for.

As the court has been satisfied the evidence adduced by the

plamtrffs wrtnesses has managed to establrsh the plalntrffs are the lawful

':.owners of the land in dispute but they have falled to establish they are

entitled to any damage the Judgment IS hereby entered in favour of the_

plalntlffs and agarnst the defendants as follows -

L The plalntlffs are declared they.are the nghtfu[ owner of the Iand in
: 'idrspute measunng 200 acres srtuated at Vlkawe Shule‘Street in
Kibaha Town Councrl and they have a- rlght to survey the same in -

| "confo'rmity with the Kibaha Town Planning Regulations.
2. The court is granting an order of permanent |n]unct|on to r.estraln.l '
~ the defendants therr agents, and assrgnees from interfermg with
the plaintiffs™ use of th_e Iand_,.-develo_p_ments and_ _tra.ns_actlon of

..whatsoever.’



3. The defendants are ordered to give vacant possession of the land in
dispute to the plaintiffs and demolish whatever structures they have
erected onto the land in dispute and

4. The plaintiffs are awarded costs of the suit.
It is so ordered.

Dated at Dar es Salaam this 23 day of February, 2023.

L. irufani

JUDGE

23/02/2023

Court:

Judgment delivered today 23 day of February, 2023 in the
presence of all plaintiffs in persons save for the fifth plaintiff and in the
presence of the first and twenty third defendants in persons. The rest of
the defendants are absent. Right of appeal to the Court of Appeal is fully

explained.

I.Khrufani
JUDGE

23/02/2023
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