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untllon 3“’uly, 2019 when he resigned voluntarily. Thereafter respondent

3}-& v ﬁ?

instituted a complaint on account of constructive termination at CMA. The

award was in favour of the respondent where re-engaged was ordered. The
applicant was aggrieved but was late to file an application to challenge the

CMA award. This application therefore is for extension.



The application was supported by the affidavit of Robert Mushi, Principal
Officer of the applicant, while the counter-affidavit of Michael Nyambo, the

respondent’s advocate opposed the application.

i. Making an order for re-engagement !‘@ich' inappropriate in

dispute pertaining constructivfterminatié{?’- ;

c) 777atte Hon. Arbitrator erred in law and in fact in making an

impractical and unjust award.



The hearing of this application was by way of oral submission. The applicant
was represented by Evodia Beyanga Nino, learned Advocate whereas the

respondent was represented by Michael J. Nyambo, learned Advocate.

Supporting the application Miss Beyanga submitted that thg reasons for
delay were, the application for revision No. 459 @?ﬁozo ﬁ%‘;ﬁ,ﬁ% the
respondent, which was withdrawn in May 2020 as welljpthere were

execution proceedings filed by the respondent or

4th May, 2021.

It was her argument that the*@MA admo‘g power to order re-engagement as

the respondent re5|gned voluntanly and also the same was not his prayer.

Supporting her su'mlssuan,she cited the case of Principal Secretary

Mlnlstryo Defene v Valambhia [1992] TLR 183 and Dismas S/O

Bﬁﬁyerere eRepubllc Criminal Application No.42/08 of 2017 at page
oy

2,
@?’ore prayed; the application be granted.

Opposing the application, Mr. Nyambo submitted that in the application filed
by the respondent, the applicant also could have filed a cross application to

challenge it and also, he did not plead in the affidavit. The learned counsel



argued that the order of re-engagement is not re-engagement as the

applicant did not prove so.

He stated further that if the applicant could not agree with the award, then

he would have challenged it. He continued to stated that point of

to determme whether the applicant has advanced sufficient grounds to

Justify the delay.



It is, I think, important to start by citing the law. Section 91(1)(a) of the
Employment and Labour Relation Act [CAP. 366 R.E. 2019] provides for

Revision of arbitration award. It states that; -

"91(1) Any party to an arbitration award made under section 88(10) who
P
alleges a defect in any arbitration proceedings under~

t%isp/ces@éf the
Commission may apply to the Labour Court forsg, decision to;set aside the

arbitration award-

(a) Within six weeks of the date t%gva
R
unless the alleged defect involves, \%@proper procurement;”

g

As the law clearly shows, the%?\pllcatlon to challenge the CMA award, has

app catlon sekmg for extension of time. The applicant has advanced two
reasons « /T"re cause for delay. Airst, it is filing of the revision application
and an execution proceeding by the respondent, second, illegality of the

award procured.



Rule 56(1) of Labour Court Rules [G.N. No. 106 of 2007] provides as follows:

"“The Court may extend or abridge any period prescribed by these Rules

on application and on good cause shown, unless the Court is prec/uded

stated as:; ced %ag;‘,sc)ns for delay. This was held in the cerebrated case of

%, 4

Lyamuya Con:fructlon Company Ltd v Board of Registered Trustee

of YoungWomen s Christian Association of Tanzania, Civil Application
No. 2 of 2010 (unreported) where it was also added that delay should not

be inordinate and that the applicant should show diligence and not apathy,



negligence or sloppiness in the prosecution of the action that he intends to

take.

The two reasons advanced by the applicant are in the first place not

supported by factual situations on the ground. To an aggrieved d, person does
4“ _:_

engagement was ordered. This |r§§r%y | w doesnot seem to be an illegality

on the face of the record or hat’*«" ich/Is of sufficient importance for the

court to discuss.

%, "[t W 5 he/d that illegality is a good ground for extension of time. But
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in' opder to plead illegality successfully, it must be glaringly apparent

on the face of the record”

Based on the above finding, it is sufficient to hold and join hands with the

respondent that this illegality has not be shown and that time taken to file



this application is, unpardonably and appallingly inordinate. The application

is therefore dismissed. I make no order as to costs.




