IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM
LABOUR REVISION NO. 14 OF 2022

(From the decision of the Commission for Mediation and Arbitration of DSM at Hala
(Mbena: Arbitrator) dated 19" Aprif 2019 in Labour Dispute
No. CMA/DSM/ILA/R.550/17/833)

BETWEEN

EXIM BANK (T) LTD.uvoeoveuesresesssrenessanas S <APPLICANT
VERSUS e, %

AGNES A. TEMBA....uc.cverreeenn. erseenseasse st b asseas ...‘%;‘sﬁéﬁoem

RULING

K.T. R. MTEULE, J.

20% July 2022 & 04 August 2022

This ruling is in respect:'cf a SFéIiP%inary objection raised by the

%t‘ .
respondent against a appl;c tion seeking for revision of an award
e

;;.r Sy
%«E&g»

issued bysthe,, omml élon for Mediation and Arbitration of Dar Es

Salaam, ég&g, 1] (CMA) in Labour Dispute No.

In opposing the application, the respondent filed a counter affidavit
accompanied with a notice of preliminary objection is to the effect

that:-

i) The application for revision is time barred.



iiy The application for revision is incompetent for it has
defective notice of representation as per Section 56 (c) of
the Labour In situation Act No. 7 of 2004 and Rule 43 (1)
(a) and (b) of the Labour Court Rules, GN. No. 106 of 2007

iil)  The notice of application is bad in law for not containing list
of documents to be relied upon as per RL;%Z%;( (f) g@f the
Court Rules, GN. No. 106 of 2007 % %@%@

iv) That the Court was wrongly mcged%by supplementary

affidavit. )

Both parties to the appllcat|on are repre ented The respondent was

represented by Ms. Mary Brown Advocate whereas the applicant
"@
enjoyed the legal serglces styled as Locus Attorney. The preliminary

-@Jt*c

objection was dlspos;ed oﬁeby way of written submission. I thank both

“é}

parties for acl%ermg t&'the Court schedules.

S
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Arg in in gﬁfgport of the preliminary objection regarding the time of
refi Img eappl|cat|on Ms. Brown submitted that on 18" December
2020 the applicant’s application No. 433 of 2019 was struck out for
being defective with a leave to refile on 04*" January 2021, however
the same was filed was admitted on 05" January 2021 accompanied

with supplementary affidavit as a ground of delay. In such



circumstances he is of the view that the application was filed out of
time. Supporting her position, she cited the case of Isamilo Plaza

Co. Ltd. v. Mwajuma Musa, Labour Revision No. 54 of 2019, High

Court of Tanzania, at Mwanza, (unreported).

On second point of law Ms. Brown submitted that the application is

incompetent for having defective notice of rgyr’é%seﬁ% ion which

3 s
Yo g
contains the name of Stanbic Bank. She staged {that ?Hg%reSpondent

on her knowledge has no case with Stanb:cg ank%gich iS unknown

N
party in these proceedings. She bolsternng wg@posmon by citing the

the said is missing in this application. Strengthening her stand she

cited the case of Simon Kamoga v. Shanta Mining Co. Limited,
Labour Revision No. 18 of 2019, High Court of Tanzania, at Mbeya,

(unreported).



In reply Mr. Muganyizi submitted on first objection that the
application for revision is not time barred as the respondent filed their
application and attached a supplementary affidavit stating 'the reason
for having their application admitted a day after the deadline had
passed. Referring to the supplementary affidavit, Mr. Muganyizi
stated that the application was returned for rectifi catlon%by the online
filings system - JSDS system, and it was rectified on h%%;n‘ai‘ggaate of

sl
4% January 2021 and returned to JSDS wt% s

it was subsequently

admitted on 5% January 2021.

Mr. Muganyizi challenged the respondentgs contentlon that the term

supplementary affidavit does not feature under Rule 24 of the

"“' >

labour Court Rules he(%))esg cannot be part of the application. He

stated that the me 'Bsence of the word “supplementary affidavit”
e \}%* f
p;

permltte@m our Courts of law in addition to or to supplement an

affidavit. In his view, supplementary affidavit is sworn by a party
who is not in the main affidavit and their case, the affidavit was
sworn by Edmund Mwasanga and the supplement sworn by

Muganyizi Shubi to supplement what was stated in the affidavit of



Edmund. They thus prayed for the objection to be dismissed for

lacking merit.

On the second objection Mr. Muganyizi stated that the Applicant
mistakenly wrote “Stanbic” instead of “*Exim”. According to him, the
error does not mean that the Advocates for the applicant has no
authority on two reasons; Firstly, the error is a ty& *%wap: .leal smg,ce in

the entire Application, there is no other area hat the %vo“%d Stanblc is

depicted other than the notice of represents %n.'

the Court’s attention to the SIgnatures S|gned«; <%the entire application

'i%@é

which are the same being done by ‘eé _of legal unit and therefore

-, econd!y, he drew

principal officer- Edmund Mwasang Mr Muganyizi is of the view

Mr. Mua"n"yizi invited the court to find the clerical error falling under
overriding objectives under Section 3A and 3B of the Civil
procedure Code R.E 2019 which requires the Court to adhere to
just, expeditious and affordable resolution of disputes by avoiding

technicalities that do not go to the root of the matter,



Regarding list of document Mr. Muganyizi submitted that the
applicant’s affidavit has not referred to any documents that’s why the
same was not attached in the application. On such circumstances he
is of the view that this objection is untenable and should be

dismissed as well.

Having considered parties’ submissions regz%ig t"a%prellmmary
objections, I find that this Court is called upgg to % égermme whether

‘%.:4
the points of preliminary objections constltute;merlt

It is well known principle of Iaw that a prehmmary objection has to be

resoluted first before the%main“suutj As was stated in the case of
2, ‘3}
“-3';3 K

Thabit Ramadhan Maznku and another vs Amina Khamis Tyela

’x‘ﬁ(%é’

U, e%,
Bank o?».nza%%la Ltd. V. Devran P. Valambia, Civil Appllcatlon

Nc&l;;%?f l__ (CAT) (unreported) it was held:-

O -::“5"
“:'v :-’

"The aim of a preliminary objection is to save the time of the

and anol;%:fg Cnul A eaI;bNo. 98 of 2021 also cited in the case of

court and of the parties by not going into the merits of the

application because there is a point of law that will dispose of

the matter summarily.”



The above principle paves the way in resolving points of law raised by
the respondent in this application. Starting with the first preliminary
objection it was respondent’s argument that the matter was time
barred by being admitted on 05™ January 2021 and filing of
supplementary affidavit does not warrant applicant’s application to

acquire a status of being filed in time also the same is r;g;t%ecognlzed

.
Since the matter at hand was filed by vyay oﬁ%ﬁlmg then the

\4,34.‘ %'
relevant provision is Rule 21 (1)"‘" of‘x‘ﬁ‘bé Judicature and

2

by the law.

Application of Laws (Electronic fill g)bRules, GN. 58 of 2018

provides that:-

"A document sha// e. cons;dered to have been filed if it is

submitted tﬁrougﬁ the electronic filing system before midnight,
%y g, ‘

East Afffcam tfme on the date it /s submitted, unless specific

ﬁ%w

time .;{;S s?gg by the court or it is rejected,”

”é?

Being gu1ded by the above provision, the application at hand was
duly filed electronically on 4th day of January, 2021 which was the
last day as per Court order of refiling, as it is stipulated in the print

out and the same admitted on 05™ January 2021 in such



circumstances the respondent allegation that was filed out of time

lacks merit,

On second preliminary objection regarding notice of representation,
the respondent's contended that the application is incompetent on
the ground that the one who mentioned in the notice of
representation is not the applicant but the stran%gﬁ%n %”ﬁé* basjs he

of the view that since the notice of reggegentatid‘%mentioned

STANBIC BANK instead of EXIM BANK the thé‘%@gg!icant’s counsel

lacks locus stand, as the applicanti.did not file a notice of

representation in accordanceﬁ;ﬁ:‘“’“

%3 ,
ground is mentless and the prunaple of overriding should be applied.

\S
It is well estgbllslxed?prlnqple of law that notice of representation is

a-datory,%%;’;/pﬁule 43 (1) of the Labour Court Rules which

directs 2y
"A representative who acts on behalf of any party in any
proceedings shall, by a written notice advice the Registrar and
all other parties of the following particulars;

(3) The name of the representative.



(b) The postal address and place of employment or business

and any available fax number e- mail and telephone number”.

The above provision directs that if any party in a labour dispute opts
to be represented, then the representative agent has to adhere the
above section. In the case at hand the applicant's apphcatlon is

drawn and filed by an advocate who represent g %[angar% and
not applicant by filing notice of representa jon wh%h%m the
different name in total and not derical eg}\qs alleged, in my view
since the issue of representing is‘x“ sé‘rj&ga%%a‘tter which involves

parties’ rights, considering the Iaw-,;l hfgh directs the same to be

'V\N

mandatory. Therefore, the _appllcant d|d not comply with the law and

this renders the apphcatl to_.;?t;e incompetent.
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B,
The applgg%ng«trled tg ‘convince this Court in using Overriding

Ob]ectlvgpgnmpléi;n catering the defect. Being aware of provisions

of o rndu%%gb]ectlve, their applicability has been tested by Court of

Appeal numerous decisions, including the case of Martin D.
Kumalija & 117 Others v. Iron and Steel Ltd,, Civ%l Application
No. 70/18 of 2018 (unreported), it was insisted the need of applying
the overriding objective principle with reason and without offending

clear provisions of the law. This Court being bounded by Court of



Appeal decisions I find wise the same to be honoured by this Court in

applying overriding objective principle by considering the law.

From the above legal reasoning I have no any hesitation to say that

the second preliminary objection is sustained, therefore no need to

address the remained preliminary objections. Finally, I struck out the

application for being defective. Each party to tg}&%af%%%;;%own
cost. o |

It is so ordered.
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