IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

MISCELLANEOUS APPLICATION NO. 464 OF 2021

(Arising from the decision of the Commission for Mediation and Arbitration of DSM
dated 30% Day of January 2014 in Labour Dispute No. CMA/DSM/MIS/08/12)

SAMWEL R. SEMWETA AND 21 OTHERS ..cvvereescserersessesesarsne APPLICANTS
VERSUS /
\\z{/‘?
TANZANIA FEDERATION COOPERATIVE LTD......ciprsepseesnes RESPONDENT

RULING

K.T. R. MTEULE, J

201 . In thg\E}WA the applicant’s dispute was dismissed on 30/01/2014

for reason‘fgib’ being res judicata. Being dissatisfied with the dismissal, the

applicants want to challenge the CMA decision by a way of revision, but

they are time barred.

It appears that the applicants had their first application for revision

against the same CMA award which had registration No. 267 of 2015
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which was struck out by Hon. Mashaka, J (as she then was) on 31%
October 2016. According to the reply to the counter affidavit, the said
application was timely filed. After the striking out of that application, the
applicants were allowed to correct the errors which caused the striking
out order, but this could not be done timely. From there they started

r2
seeking for extension of time to be able to lodge the:r’%wsu;n\

\};‘a’)

Prior to this application, several other applications have been paraded

but most of them have been failing due to t_eélizr)\ical\qu;ors. The reasons
=)
DN
advanced by the applicants to justify th@ag\e!ic):?otibn is the existence of
, TNy, N
the other several applications %ﬁchik‘a@een pending in court which

hindered timely lodging of the envisag,e@ revision.
s Rty

The application wasﬂgégd\b\g a way of written submissions. The

N
Applicants are re"‘b:’ﬁeh"\‘é\ente*‘fdﬂby Mr. Daudi Maziku Maduki while Mr.
T\
Silvester Shayo Advocate from Sylvester Shayo and Co. Advocates
appeared forthe respondent.

)
In his sub_fn?ssi'ons Mr. Maduki addressed the issue as to whether the
Applicants demonstrated sufficient cause for delay in preferring

their Application for Revision. He is of the view that the applicants

have delayed the matter for 3520 days and in all these days, they were



in court processes finding their way to have their revision lodged, the

exercise which has not yet succeeded due to technical errors.

Mr. Maduki submitted that the current application came after the
Previous Miscellaneous application No. 91 of 2016 being dismissed
by the court on 12* July 2019 due to their non- appearance in the
Court due to the confusion caused by the BRN schedyle |;\t\l;1e Matter
without their knowledge. According to Mr. Maduki, the Aﬁpijcants were

aware with the date of 26/07/2019 which wa“s%x%lgﬁ the Court but it

5,
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changed without their knowledge. Q\ N
SN

It is further submission by M? Maéﬁ&étihat after the dismissal, the
applicants filed another Apglicatiohxﬁgrﬁestoration which was registered
as Application No. 5%2Q‘6f 2030 but it was struck out by the Court on

«

21/08/2021 fof?ﬁ“%i‘qgwbgen filed without leave of the Court for

Sy )

=\
Samwel Semweta to r'e;'a/tj'esent the others. He stated that the leave was
N
|latér; granted™by “the Court on 16/09/2021 in the Miscellaneous
N &

"\ .
Applicat;igﬁ‘ No. 171 of 2021 Before Honourable Mganga-J.

It is the submission by Mr. Maduki that the applicaﬁts’ delay was not by
negligence but due to the legal proceedings in pursuing their Application
in this Court which in his view is a reasonable cause for this court to
enlargé a time as per Rule 56 (3‘) of the Labour court Rules GN no.
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107 of 2007 which provides that "the Court may on good cause shown

condone non-compliance with the period prescribed by the Court.

The Applicants prayed for this Court to grant the extension of time so as
to file their revision challenging the said decision of the CMA dated

30/01/2014.
« . . e N {r/‘k\ (‘:} '
In her submission, the respondent insisted on the néed-to account each

oA
<

day of delay. The respondent’s counsel considerdd;the strikifig out of the

. ' . e . ﬁ{?},\\\%}%
applicants’ several applications as neghgencg wh‘ich cannot be pardoned
. . & WD .
by condoning the ignorance of Iavyf«rWQJGQ %El}xlaw cannot constitute

Mr. Maduki filed rejoinder.«;f?will as“well take into account the contents

of the rejoinder in thistruling.
N
O
Having gor, %Ehrough the parties’ submissions, I am inclined to consider
\\-\..—f"

one |ssue"°uas\’ thether the applicants have established
AN
sufficient grounds to warrant grant of extension of tlme to

lodge thelr application for revision.

From the parties’ arguments and sworn statements, it is not disputed
that the applicants timely lodged their first application for revision
bearing Registration, Revision No. 267 of 2015 which was struck

out due to legal technicalities as submitted in the applicant’s rejoinder. It
. .



appears that from there, applicants have been always having a motion
in court. The respondent blamed the existence of these several

applications asserting that they are due to applicants’ negligence.

I agree with the respondent that an applicant needs to account for the

days of delay to justify grant of extension of time. This principle is

f‘»i‘
. . . . . . A . XY £
contained in various jurisprudence of the court |@,’éff;ihng the case of

Lyamuya Construction Limited versus Board of%agRegistered

Trustee of Young Women’s Christian vAsfs%g%cmtlon of Tanzania,

account of all the daysi. of dEE;Y? The Principle in Lyamuya

construction is relevéh‘ntl"""imghis matter. I have noted that, the

applicants have demonstrated their continuous existence in court to
prosecuteq%helﬁrlesaef applications. Although the respondent calls this

neghgence;::ic»ls an established principle of law that this type of
neghgence due to technical errars is not punishable by refusal to extend
time. The strlklng out of the defective applications is the sufficient
sanction for committing the technical errors in applications. All these
applications were struck out, the same mistake cannot be used once

again to.deny extension of time. (See Bank M (T) Limited versus Enock



Mwakyusa, Civil Application No. 520/18 -of 2017, Court of Appeal of

Tanzania, unreported). This entire scenario is termed as technical delay.

It can therefore be said that the delay of the applicants to lodge their
application for revision is due to technical delay which is excusable to
condone such a délay. From the foregoing, the issue as to whether there
is a justification to grant extension 6f time in Iodgi@éﬁg? app‘i@tf’o“n for

revision is answered affirmatively.
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In the upshot, this application is granted, amc{%ﬁe aﬁp‘li"é‘ants are allowed
to lodge their application for revision {Tnmree%pgg)ff i.abour Dispute No.
CMA/DSM/MIS/08/12 from c%m@sion for Mediation and
Arbitration of Dar es Salaam. Thexsaid revision application should be

lodged within 21 dayg f?é‘mt@ date of this decision. No order as to

it

KATARINA REVOCATI MTEULE
JUDGE
29/09/2022



