








that the judgement was delivered in his absence on 29" August, 2022 and
as the law provides that a notice of appeal should be lodged within 30 days
from the date of the decision which would have been on 29" September,
2022; the applicant became aware of it on 08" November, 2022 when was
summoned to appear in the application for execution No. 446 of 2022. He
continued that on the search for the one to represent him, he found one
Stallion Attorneys on 14™ November, 2022 and on 17" November, 2022 the
applicant filled for this application. On his view, the applicant has
accounted for each day delayed. To support his point, he referred to the
case of Buhiri Hasani Vs. Latifa Lukiko Mashayo, Civil Application No.
03 of 2007, CAT which was cited in the case of Lugwisha Mwinamila
(Administrator of the Estates of the Late Mwinamila Shiduku) Vs.
Mnada & 2 Others, Miscellaneous Civil Application No. 96 of 2021, High

Court of Tanzania at Mwanza.

On the issue of the delay to be inordinate, he submitted that the
applicant’s delay was not inordinate as the judgement was delivered in his
absence and has account all the days from the day. He stated further that
the applicant in showing diligence and not apathy, negligence or

sloppiness; he elaborated that the applicant after being aware on og™"



November, 2022 of the judgement held on 29" August, 2022, he attended
court sessions, looked for an advocate and prepared the application. To
support his point, he referred to the case of Royal Insurance Tanzania
Limited Vs. Kiwengwa Strand Hotel Limited, Civil Application No. 116
of 2008, CAT which was cited in the case of The Regional Manager
(TRA) Vs. Atia Nassoro, Miscellaneous Civil Application No. 22 of 2019,

High Court of Tanzania at Bukoba to fortify his argument.

On the issue of illegality, Mr. Walli submitted that there is a serious
illegality on the face of the record which is also another ground for
extention of time as explained in the cases of The Principal Secretary,
Ministry of Defence and National Service v. Devran Valambhia
(1992) TLR 185, Arunaben Chaggan Minstry v. Naushad Mohamed
Hussein and 3 Others, Civil Application No. 6 of 2016, CAT at Arusha
which cited the case of VIP Engineering and, Marketing Ltd and 2
Others Vs. Citibank Tanzania Ltd, Consolidated Civil Reference No. 6,7

and 8 of 2006, CAT.

He went on to submit that the decision contravenes section 38 of

Employment and Labour Relations Act [CAP. 366 R.E. of 2019]. He
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from the cited provision of law that service of notices and documents

relating to proceedings shall be as provided in the notice of representation.

His further contention is that on the judgment date, he met the said
advocate and the human resource manager of the applicant outside the
Court and they were told about the judgement and so for him the applicant

knew on the same date about the judgement.

Furthermore Mr. Andilile stated that on the allegation that why did
respondents served the summons to the applicant and not the said
advocate (Victoria Mgonja); respondents did so because the said advocate
was introduced by notice in the matter of Revision No. 216 of 2021 and not
in the execution application of No. 466 of 2022. On his view the applicant
failed to account on each day delayed from 29" September, 2022. To hold
his point, he cited the case of Charles Richard Kombe Vs. Kinondoni

Municipal Council, Civil Reference No. 13 of 2019, CAT.

On the issue of illegality, he submitted that for it to be proved has to be on
the face of record as indicated in the case of Principal Secretary,

Ministry of Defence and National Services V. Devran Valambia
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In the said notice of opposition, the applicant appointed Advocate Victoria
G. Mgonja to represent him and directed all services to be done through

her.

Not only that, but also the records show that in the proceeding on 08"
February, 2022 Advocate Victoria Mgonja enter appearance in Court, and
also on the hearing date (18" August, 2022) she was in attendance and
even submitted in contest of the application. It is on that date when the
the date and time for judgement was set on her presence. Thus, their

argument that they were ignorance is baseless.

On the issue of illegality, the Case of Charles Richard Kombe Vs.
Kinondoni Municipal Council as cited by the respondent gave out
factors that constitutes illegality that in the following words: -
“from the above definitions it is our conclusion that for a decision to
be attacked on ground of illegality, one has to successfully argue that

the court acted illegally for want of jurisdiction, or for denial of right

to be heard or that the matter was time barred.”

So, the reasons for extension of time stated by the applicant of illegality

(right to be heard) lacks legal leg to stand on. This is because, the
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