IN THE CCURT OF APPEAL CF TANZANIA
AT DAR 1253 SALAAM

( CORAM: Mustafa, J.A., Mwakasendo, J.A. and Kisanga, Joi.)

CRIMINAL APPEAL NG, 9 OF 1979
BETWEFEN

SUTITBERT MTELLA o o o ¢« o o o s o 5 e o o o o » s s o o APPHLLANT

THE REPUBLIC « . v ¢ s ¢ o o o o o ¢ « ¢ o ¢ v e e« @ RESPONDENT

(ippeal from the Judgm:nt of
The High Court of Tanzarla

at Dar es Salaam) (Makame, J.)
dats the 30th June, 1977,

IN

Criminal Appeal No, 255 of 1976

JUDGMENT COF THE CUJRrT

KISANGA, JoAs:

The appellant was convicted of stzaling by public servant
contrary to sccticns 270 and 265 of the Ponal Code and wacs
sentenced to 3 years' imprisonmsnt. He appoaled unsuccessfuily
tc the High Court, hence the present appeal.

The appellant was employaed by the Judiciary as a <lork and
his duties included the cnllection of revenuo and keeping ~zhibitse.
He was transferred to the Temeke Primary Court where he took over
his duties from another clerk, one Jumbe who gave evidence as
DeW.1l., Thureaftoer the appellant was, for some reason, remanded
in custody following which he was required to hand over the safe,
exhibits, etc. to the Primary Court Magistrate (P.W.1). In th2
course of such handing over there was detected a cash shortage
of shs. 620/~ which was said to have been recaived as exhibits
on two files, viz. No, 1694 of 1575 and Tuo. 960 of 1975. The
appellant Zuly acknowladged this shortage by <igning the handing

over certificate, a copy :f which was tendered in evidence.
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the witness himscelf and the appellant, it being noted that
according to the appellant the handing over was ~nly rone orally.
But it seems that such criticism of the appellant could hardly
hold. For, tha alleged handing over certificate between Dawol
and the appellant was never put in evidence. If it were put in
evidence, it might wvery well support the appellant's claim that
the monies in quastion were not handed over to him. Thus the
alleged handing over certificate betwsen D.W.1 and the appellant
could not properly be held against the appallant because such
document has not bean proved in the first instance.

Mr, Ntabaye, the learned advocate for thoe Republic, did
not wish to support the conviction, and for the reasons briefly
set out above we think that the appeal ought to succeed.
Accordingly, we guash the conviction and set aside the sentence
and order that the appellant be released from custody forthwith

unless he be held on some other lawful ground.

Dated at Dar ¢s Salaam this 7th day of November, 1979,
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