
IN THE COURT OF APPEAL OF TANZANIA

AT ARUSHA

(CORAM: N y a la l l ,  C «J . t Mwakasendo, J .A . and Kisanga, J .A . )

CRIMINAL APPEAL NO. 55 OF 1979 

B E T W E E N

WAZIRI AMANI : : : : : : : : : : : : : : : : : :  • APPELLANT

A N D

THE REPUBLIC s : : :  * RESPONDENT

(Appeal from the Conviction and Sentence 
of the High Court of Tanzania at Arusha) 
(Mnzavas, J . ) dated the 25th September, 1979x

in

CRIMINAL SESSIONS CASE NO. 46 OF 1978

JUDGMENT OF THE COURT

MWAKASENDO , J .A ; ;

WAZIRI AMANI i s  appealing to th is  Court against h is  conviction  

and sentence of death passed by the High Court fo r  the murder of 

one DAUDI s/o MEKASI„ Messrs Kapoor and Mlawa appeared as aounsel 

fo r  the appellant and respondent Republic, re sp ect ive ly .

Mr. Kapoor, making h is submissions on behalf of the appe llan t,  

has attacked the f ind ings of the learned t r i a l  judge on two main 

grounds. His f i r s t  submission re la te s  to the issue of the i d e n t i f i ­

cation of the appellant as the a ssa i lan t  of the deceased. According 

to Mr. Kapoor the t r i a l  judge erred in accepting the evidence of 

P.W. 1 and P»W.2 as s u f f ic ie n t ly  cogent and q u a l i ta t iv e ly  good so as 

to found an unimpeachable id e n t i f ic a t io n  of the appellant as the 

deceased’ s a s sa i la n t .  His other submission re la tes  to the unsatis ­

fa c to ry  post-mortem report, which the prosecution tendered in evidence  

at the t r i a l .  We w i l l  deal with Mr* Kapoor’ s submissions in  the 

order they are se t  out supra.
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Since the incidents leading to the deceased 's  death took 

place at n ight, and since i t  may well be thought, as Mr. Kapoor 

presumably d id ,  that the conditions p reva i l in g  at the time of 

commission of the offence were so unfavourable as to make any 

f a i r  and correct id e n t i f ic a t io n  of the a s sa i lan t  of the deceased 

im possib le , we wish to dea l with Hr. Kapoor's complaint in  this  

connection by f i r s t  looking at the fac ts  found estab lished  at the 

t r i a l  be fo re  turning to discuss the law re la t in g  to th is  important 

question.

The fac ts  in  this case are rather scanty and simple. They are  

these. The 26th day of December, 1975, was f o r  most peasants of 

Mwangalile v i l l a g e ,  Kahe, Moshi D is t r ic t ,  a day of f e s t i v i t i e s  

marking a very spec ia l event in the Christian  Calendar, the 

C hristian  r i t e  of baptism. SIMON MASAI (P .W . l )  had on th is  spec ia l  

day la id  a spec ia l  party to ce lebrate  the baptism of his son. To 

this party SIMON invited  his re la t iv e s  and fr iends among whom 

were his uncle , the deceased DAUD MEKASI, LOSINA MASAI (P .W .2 and 

Simon's s i s t e r ) ,  JUDICA DAUD (P .W .3 and w ife  of the deceased).

The appe llan t WAZIRI AMANI who is  Simon's b ro th e r - in - la w ,  although 

uninvited, came to the party at 7.30 p.m. We are to ld  that as soon 

as he arrived  he asked those he found in  Simon's house "what are 

you doing?" to which the deceased answered saying that they were 

ce leb rat ing  the baptism of Simon's son. Whereupon, as i t  is  a l le ged ,  

the appellant said  "what rep ly  are you g iv ing  me" and then leaving  

the room to s i t  outside the house added: "Your rep ly  has made me

fe v e r is h " .  Ha lf an hour l a t e r ,  so we are informed, the deceased 

went outside Simon's house to attend a c a l l  of nature and as he was 

about to re -en te r  the room, he was accosted by the appellant who, 

holding the deceased by h is  c o l l a r ,  asked him "what were you saying?

I  w i l l  show you ."  Then the appellant was seen stabbing the 

deceased with a kn ife  on the l e f t  side of the chest and shortly
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The f i r s t  point we wish to make is  an elementary one and this  

is  that evidence of v isua l id e n t i f ic a t io n ,  as Courts in  East 

A fr ic a  and England have warned in a number of c a se s , is  of the 

weakest kind and most u n re lia b le .  I t  fo llow s there fo re ,  that  

no court should act on evidence of v isua l  id e n t i f ic a t io n  unless 

a l l  p o s s i b i l i t i e s  of mistaken identity  are eliminated and the 

court is  f u l l y  s a t i s f i e d  that the evidence before  i t  is  abso lutely  

w atert igh t .  (See R. v . Erla Sebwato (1960) e .A. 174; Lejzor  

Teper v . The Queen (1952) A.C. 480; Abdalla  Bln Wendo and Another v .  R.

(1953) 20 E.A .C .A. 166; R. v . Kabogo wa Nagungu (1948) 23 K.L.R.

(1 ) 50; Mugo v . R. (1966) E.A. 124 (K ) ) .

Now, the extent to which the p o s s ib i l i t y  o f  the danger of an 

a ff ron t  to ju s t ic e  occuring in  this type of case depends en t ire ly  

on the manner and care with vdiich the t r i a l  judge approaches h is  

task of analysis  and examination of evidence. I f  the judge does his
i

job  properly  and be fo re  accepting any evidence of id e n t i f ic a t io n  he 

does through a process of examining c lo se ly  the circumstances in  

which the- id e n t i f ic a t io n  of each witness came to be made, the 

dangers of convicting on such evidence are g rea t ly  lessened.

Although no hard and f a s t  ru les can be la id  down as to the mannor 

a t r i a l  judge should determine questions of disputed id en t ity ,  i t  

seems c le a r  to us that he could not be said to have properly  resolved  

the issue  unless there is  shown on the record a care fu l  and considered 

analysis  of a l l  the surrounding circumstances of the crime being  

t r ie d .  We would, fo r  example, expect to find on record questions 

such as the fo l low in g  posed and reso lved by him; the time the 

witness had the accused under observation ; the distance at which 

he observed him; the conditions in which such observation occurred, 

fo r  instance, whether i t  was day or n ight-tim e, whether there was 

good or poor l ig h t in g  at the scene; and fu rther  whether the witness 

knew or had suun the accused before  or not. These matters are but
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a f t e r  threatening those present "You w i l l  see me to n i^ i t "  

the appellant ran away and disappeared into the n ight. He was 

not seen again u n t i l  June 1977 when he was apprehended by the 

P o lice  and charged with the murder Of the deceased* This in  

b r i e f  is  Simons account of the events leading to the deceased's  

k i l l i n g  by the appe llant.

The other m aterial witnesses to the tragedy are LOSINA MASAI 

(P .W .2) and MEJOLOI MEDUKENYA (P .W .6 ). Their accounts of the 

events which took place on the f a t e fu l  night of the 26th December, 

1975, are , apart from minor variations of d e t a i l ,  more or less  

s im ila r  to the narrative  of events given by SIMON. However,

Counsel fo r  the appellan t has v igorously  attacked th e ir  re co lle c t io n  

of the events and contended that as the described events occurred 

at n ight the conditions then ex is t in g  could not by any means be 

sa id  to be id e a l fo r  a proper and co rrec t id e n t if ic a t io n  of the 

person who perpetrated  the murder. Before decid ing whether Counsel 

is  r ig h t  in  th is submission we pause here to consider the p rin c ip le s  

of law to which a t r i a l  court must have regard whenever a case 

aga in st an accused person depends wholly or su b s ta n t ia lly  on the 

correctness of one or more id e n t ific a t io n s  of the accused which 

the defence a lle g e s  to be mistaken.

I t  is  t r i t e  to observe that in  th is case i t  is  agreed by a l l  

that the present appeal ra ise s  an important problem re la t in g  to 

evidence of id e n t if ic a t io n  of the k i l le r  of the deceased DAUD MEK/.3I* 

Such evidence, as this Court i s  f u l ly  aware, is  notoriously  su b jec t  

to e rro r and has o ften  led  to a m iscarriage of ju s t ic e .  Hence the 

n ecessity  fo r  the t r i a l  court to warn i t s e l f  of the sp ec ia l need 

f o r  caution befo re  convicting in re lian ce  on the correctness of 

the id e n t i f ic a t io n  of an accused. How then is  the t r i a l  court to 

be guided in  re so lv in g  th is problem?
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a few of the matters to which the t r i a l  judge should d ire c t  his  

mind before  coming to any d e f in ite  conclusion on the issue of 

id en t ity .  I f  at  the end of his examination the judge is  s a t i s f i e d  

that the qu a l ity  of id e n t i f ic a t io n  is  good, fo r  example, when the 

id e n t i f ic a t io n  was made by a witness a f t e r  a long period of 

observation or in  sa t is fa c to ry  conditions by a r e la t i v e ,  a neighbour, 

a c lo se  f r ie n d ,  a workmate and the l ik e ,  we think, he could, in  those 

circumstances, sa fe ly  convict on the evidence of id e n t i f ic a t io n .

On the other hand, where the quality  of id e n t i f ic a t io n  evidence is

poor, fo r  example, where i t  depended on a f le e t in g  glance or on a

longer observation made in  d i f f i c u l t  conditions such as a v isual  

id e n t i f ic a t io n  made in a poorly ligh ted  s t r e e t ,  we are of the 

considered view that in  such cases the judge would be p e r fe c t ly  

en t it led  to acquit.

With that , we may now pass on to consider whether the t r i a l  

judge in  this case was mistaken as contended by Mr. Kapoor, in  

accepting the id e n t i f ic a t io n  evidence given by SIMON MASAI (P .W . l ) ,  J( 

LOS IN A MASAI (P.VJ.2) and MEJOLOI MEDUKANYA (P .W .6 ) .  The learned  

t r i a l  judge in  summing up the case to the assessors explained the

issue of id en tity  of the accused in these words:

" The question you have to decide on the evidence
is  whether the three prosecution witnesses properly  
and without any doubt id e n t i f ie d  the person who attacked 
anfl k i l l e d  the deceased on the material night as the
accused in court. In  deciding this most important
question you have to take into account the f a c t  that 
i t  was a dark night when the offence was committed.
You have a lso  to consider the evidence that there was 
l i g h t  from a hurricane lamp outside where the stabbing
took place and the evidence that the attack was coMmittod
about 2 paces from the door which was said to have been
open at the time.

I t  is  not disputed that the accused was well-known  
to the witnesses before the incident. He is  in  fa c t  
bro th e r - in - law  of Simon, (P .W . l ) .

On the other hand, you have heard accused's defonce 
a l i b i . i f  you be lieve  his defence that he was in  

fa c t  in  same when the deceased was attacked and k i l l e d  
in  Kahe then he ce rta in ly  could not have been deceased's  
a ssa ila n t .
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I f  you accept the defence of a l i b i  or even I f  
you think i t  is  possib le  that the accused was no where 
near the scene of crime the law requ ires  ■ you to resb lve  
the doubt in  favour of the accused and find  him not 
gu ilty  of the o ffence. On the other hand, i f  you are 
s a t i s f i e d  in your own minds that the three witnesses  
could not have been mistaken in their id en t ity  of the 
accused as the one who attacked and k i l l e d  the deceased 
you w i l l  have to find  that the k i l l i n g  was u n law fu l . "

With rcspect, we can find  no f a u l t  with th is  charge to the 

assessors and as i t  seems to u s , nor did the a ssessors . The learned  

t r i a l  judge in  a considered judgment dea lt  with the issue of

id e n t i f ic a t io n  as fo l low s :

" A l l  the three witnesses told the court that they sav; 
the accused when he arrived at the party , they heard h is  
utterances and they saw him attacking the deceased 
with k n ife .  When Simon, (P .W . l ) ,  was cross-examined by 
the learned defence counsel as to how he could id en t i fy  
the accused in darkness he said in te r  a l i a :  ' I t  was a
dark night but there were lamps outside the house where 
children  were c e le b r a t in g ' .  When asked os to how he 
could see the accused attacking the deceased outside  
while  he was inside  the house he re p l ie d :  ’ The door was 
open when the accused a rr ived .  I t  was open a l l  the time
we were there. ..........  He was stabbed two paces from
the d o o r ' .  Losina Masai, (P„W .2), a lso  said (when cross-  
examined by the defence ) :  I t  was a dark night
but there was a hurricane lamp burning outside the house'

There was no dispute that the accused is well-known  
to the three witnesses. He is in fa c t  b ro the r - in - law  
of Simon, ( P . w . l ) .  As c le a r ly  demonstrated in the 
evidence of the three witnesses soon a ft e r  his a r r iv a l  
at the party he talked to the people at the party  
including the deceased. According to the evidence the 
stabbing took p lace about 2 paces outside the door 
of the house in which the witnesses were s i t t in g .
The door was wide open and there was a lamp burning  
outside where the attack took p lace.

There is  a lso the evidence that soon a fte r  the 
stabbing the accused retreated to f iv e  paces away and 
threatened to attack any person who dared to approach 
him.

This being the evidence I  ..........  agree with the
opinion of the judges of fa c t  that the three witnesses 
could not have f a i le d  to id en t i fy  the accused as the 
person who, on the material n ight, attacked the deceased.

This nnaly3is of id e n t i f ic a t io n  evidence by the learned t r i a l  

judge i s ,  in  our view, as good as one could expect to find in a cast; 

of this kind. We e n t i re ly  agree with the learned t r i a l  Judge that

the evidence estab lished  by the prosecution l e f t  no doubts whatsoever



as to the co rrect id en tity  of the accused as the one who k i l le d  the 

deceased, /vnd lik e  the learned t r i a l  judge, we are of the firm  

view that the a l ib i  put forward by the accused was a palpab le  l i e ,  

which he had advanced fo r  the so le  purpose of deceiving the court.

In  the r e s u lt ,  we have no h es ita tion  in  re je c t in g  Mr. Kapoor’ s f i r s t  

subm ission.

Wa now turn to consider Mr. Kapoor's second submission. This 

re la ted  to an apparent contrad iction  in  the evidence of the doctor 

and that of the other w itnesses fo r  the prosecution who deposed as 

to the loca tion  of the f a t a l  wound on the body of the deceased.

Tho thruo eyu-witnesses -  SIMON, LOSINA and MEJOLOI -  were quite 

emphatic that the deceased was stabbed on the l e f t  s ide  of the chest.  

Their evidence f inds strong support in  the evidence of GEORGE MK'AKAPOLA 

(P .W .8) tho po lic e  in vest igat ing  o f f i c e r  who went to Mwangalile V i l la g e  

on 27th December, 1975. George told the court that on a r r iv a l  

at the scene of crime he saw a dead body of an adu lt male A frican .

He examined tho body and noticed a wound on the deceased 's  

chest. George accompanied the body o f  the deceased to K.C.M.C.

Hospital at Moshi and was present when the body of the deceased was 

id e n t i f ie d  be fo re  a doctor attached to the Hospital by SIMON as that 

of DAUD MEK;l3I of Mwangalile V i l l a g e ,  Kahe. We have c a re fu l ly  

looked at both the post-mortem report and the testimony given by 

the doctor who performed the post-mortem examination and can find  

no basis  fo r  the doc to r 's  dogmatic find ing  that the wound which 

caused the death of the deceased was located on the back, at  the l e f t  

hand side  of the deceased 's body. Although the learned t r i a l  judge 

endeavoured to r a t io n a l is e  the doc to r 's  evidence, we do not think 

the d oc to r ’ s explanation as to how he could have found the wound 

on the bade of the deceased’ s body when everyone e lse  saw i t  on the 

l e f t  hand side  of the chest can e a s i ly  be ra t iona l ised  or accepted 

having regard to the strong evidence on this point deposed by the four
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other witnesses f o r  the prosecution whose c r e d i b i l i t y  the t r i a l  

court accepted without question.

On ca re fu l  consideration of this aspect of the case, we are 

of the opinion that the d oc to r 's  evidence as to the location  

of the fn tn l wound is completely untenable in  the circumstances of 

tne Toa» . Me. are in  the event s a t i s f i e d  that the wound found 

on the deceased ' s body was as de&cjribed by SIMON, LOSINA, MEL0J01 

and GEORGE located on the l e f t  hand side  o f  chest. I t  fo l low  

there fo re ,  that Mr. Kapoor's second submission a lso  f a i l s .

Accordingly, we dimaiss this appeal, i t  is  so ordered.

DATED at ARUSHA this 6th day of May, 1980.

F. L. NYALALI 
CHIEF JUSTICE

Y. M. M. MWAK AS ENDO 
JUS TICE OF APPEAL

R. H. KISANGA 
JUSTICE OF APPEAL

I  c e r t i f y  that this is  a true copy 
of the o r ig in a l .

( L .A .A . KYANDO ) 
DEPUTY REGISTRAR


