IN THE COURT OF APPEAL Or TANZANIA
AT _ZANZIBAR

CORAM: NYALALI, C.J.; MUSTAFA, J.A.: MAKAFE  J.A.: KISANGA, J.A. AND

OMARl JeAa

CRIMINAL APPEAL NQ. 81 OF 1986

MOHAMED RAFIK RAMZAN ccesccoscwsssoo APPELLANT
And
S.M.ZG e'ceooo-aecocDtooeoaoceooee.. RESPONDENT

(Appeal from the Zonvictinn of the High
Court of Zanzibar at Zanzibar) (A. Ramadhan,
C.J.) dated 5i! September, 1983

in

Criminal Sessicrs Case 2. 4 of 1983

JUDCEMEL " OF Th'.

i . oA S AT+ S, S T R

LJISANGA, JeA.

This appeal arises from the Jzcision o tir2 High Court for Zanzibar
(Ramadhani, C«J.) sitting at Zanziior ia 1ot the sppellant Mohamed
Rafik Ramgan was eonvicted of the r o rder o is wi{> and was sentenced to

death.

The bwief faects Of the cose wers as f0110ir=:-  The appellant and
the deceased had been married for quite some time during which they
brought #opth five children. The " = ~warriecd life, ncwever, was not a very
happy ©ne; 1t involved quarr2is, s-metimes Lweiween the spousesg themselves
and sOme¥imes hetween the appellant or the cdeceased on the ome hand and
=ombers of the degeased's family ©n the other, t would seem also that
théfappellant was a man of straw, arnd the deceased carried Qn patty
businegses from which she secured ar income with which t0 sustain the
family, The case fQr the prosecuticon was that on the material day, the
deceasad had sent the appellant %c Lus sOr: . ..w>, but that the appellant
brought less rice than he was give: oney trx.  This led to a quarrel
resulting in the appellant pourin¢ ¥erosene ©n the deceased and setting
her on fire. The deceased suffered severe burns all over her body. She
died nine days later as a result Of chock zrd oOnsequerncial effacts of
such severe burns. Th~ appellant's defenc. :n5 that the buening of the
deceased was accidental. It happened when the deceased was in the kitchen
cooking while he was in his room sieceping. He w=s awakened by the noises

being made by the deceased and when he went 0 {ie kitchen and saw her
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The learned Chief Justice then went on to consider the svidance of
children. 1In connection with the dying declaration, he propzrly directed
himself that the evidence of children could not corroborate the dying
declaration because that evic:x 1. self required cOrrobopration, citing

the case Of Solu wa Tatu ve. R. (1934) E.A.C,A. 183. However he want

further and sald that despite the rule that evidence which requires
corroboration cannot itself corrobnrate, he found that the evidence of
Said@{P.W,12), one of the children in this case, was consomant or in
agrecment with the version of the dying declaration which he chose to
accept. We are not at all sure what the learned Chief Justice mzant by
this. We c¢annot guite reconclle that Observation wieh the rule in

Solu Tatu's gcase which he cites. However, for our part sinee we have

come %0 the conclusion that the sald dying declaration was of no probgtive
value, it fQllows that the question of its corroboration no longar arises
and we shall only proceed to cOnsider the children's evidence, independently
of the deelaration, with a view to seeing whether that evidence by itsclf

or together with some other credible evidence could suppOrt th= charge.

Coungel for the appellant raised two main criticisms in connection
with the ehildren's evidence, namely, that no voire dire examination was
condugted ®efQre recelving that evidence, and that there was no other
evidenso %0 gOrrobOrate it. Three children gave evidence in this casc
as P.W.10 (Ramzan), P.W.11 (farzia) and P.W.12 (Saida), all being the
childgen ©of the appellant and the deceased. The learned Chief Justice
found that at the time of giving evidence P.W.10 and P.W.11 were under
12 yeaps Of age while P.W.12 was about 12% years old. He pagnitted P.W.10

' PeWe1ll to give evidence without affirmation but recorded P.7.12's
evidenee after affirming her. 1In the course of his judgemen® he stated
that {m 80 doing he had acted under the provisions of seetion 118 of the
Evidenee Decree (Cap.5) and seccion 145 of the Criminal Pwocedure Decree
(Capet4), The relavant part of wha* ne said reads as folliows:-

"Niliporidhika chini ya kifunct 118 ¢*a Evidence Decree {(Cap.5)

Kuwa (watoto) wote watatu w:--> ufas~mu na akili za kutosha

kuelewa maswala na kutoa maj. . u yake niliwakubali Kutoa

ushahidi. Ramzan na Marzia .ikuwalisha kiapo. Kifungu cha

{48 cha Criminal Procedure Ducree (Cap.14) kinahitaji

ushahidi wote katika kesi za jinai uwe kwa kiapo ila Mahkanma
inaweza kuchukua bila kiapo i1chahidi wa mtoto mdioga, "

A free translation of this r-ads:-
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"UpOn being satisfied under section 118 of the Evidence Dacree
(Cap.5) that all the three (children) are pOssessed Of suff-
igient knowledge and intelligence toO understand questions and
to give answers thereto, I admitted them to give evidence.
Ramzan and Marzia I did not asfirm them. Section 145 of the
Griminal Procedure Decree (Cap.14) requires all the evidaence
in eriminal cases to be upon affirmation, provided the Court
may take without affirmation the evidence of a small child."

Mr. Lakha bitterly complained that the reception of that evidence was
not pregeded by any or sufficient investigation by the Court with a view
to assegpaing the children's level of intelligence and ability to under—
stand questions put to them and the answers to those questiong. In the
circumggances Mr, Lakha submitted that the evidence so recordéd was
elther jgadmissible or should be accorded no weight at all. In support
Of that wiew he cited the case of Kibangeny arap Kolll v.Agﬁh£19S9)

E.A. 9%,

It 1§ pertiment first of all to set out the provisions of section
118 of &he Evldence Decree (Cap.5) of Zanzibar which the learned Chief Justice
relied upon ®0 receive the @vidence of the three children gensrally. Thot
section says:=
"31¢8 = (1) All persons shall be eompetent to testify unlass
ghe eQurt considers that they are prevented from undepstand-
ing the questions put to them, or from giving rationa}
answers to those questions, by tender years, extreme old
age, disease, whether of body or mind or any Qther eause
of the same kind.”"
The rest Qf the section is nc’ rele nt to the issue at hand, In the

context Qf the present case the sub-section is saying in effagt that

although evepy person is prima facie cOmpetent to give evidence, a child

waould mo¢ be admitted to give evidence if the court is satisfiad that
by reason ©f its tender age the child does not understand the questions
put to j& or ecannot give rational answers to those questions, This means
that there must be some material by way ©f a preliminary examination of
the child on which the court is to base its Opinion or is t0 bz satisfied
that the ¢hild is or is not prevented from understanding the quastions
put to i§ or from giving rational answers to those questions,

Indeed it would seem that the learned Chief Justice was aware of
the need upder this secticon for him to be so satisfied, and that is why

he made the endorsement, as quoted above, eiting the relevang, law,



e S e

But he made that endCrseman{ Unly in the eours: of the judgement. This
is where he went wrong; he ought to have made it eaplier. TO b: exact,
the endorsement which is to follow upon a preliminary examinagion should
pregede the acﬁual reeording of the witmess's evidence so that 1In e
egent ghe gourt considers Or is satisflsd that wire zhile im0y qpmpetent
0 testify at all then it should proceed t0 exelude ths ehild ferom giving

eyldense.

Section 145 of the Criminal Procedure Deceee (Cep.14) which tne lcarned
ghief Justice relied upop t0 recejve the evidenece OF il 12 upQw affirmation
and shat of P.W.10 and P.W,11 wlthout af¥firmstion yeadsi

1445, Eyery wignass in any crimimal eause Or matter shall be

examined upQn Cath or affirmation, and the cQurt hefore which

any witness shall appear shall have full poyer and authority
£0 administey the usual Gath Or afféirmaiion:

Proyvlded that the eourt may at any time, if it thinks it

just and expedient {fOr reasons £0 be recorded in the peocead-

ings), take without ©ath the eyidenee Of any parson daclaring

that the yakimg 0f any Oath whagewer is according %0 his

peligioug beliefd umlawful, or whe by reasOn of immatusa age

QB want Qf peligiQus belief oSught mot, in the Opinion of thz

gourt, %o de admikked to give evidence On Oath; the fact of

ghe evidenee hayvimg been 50 taken heing alsc recorded in ghz

p;o:eedi:QQ‘“
Onee again ‘; *he eCmtext Of this case €he provision means that although
the euidenye of witmegses im eriminal cases is receiveable up@n affirma-
tion, the gCupy may admit a child to give evidence withont affirmation
if, for .easons tC be reeg»ded, the court is satisfied that ¥y rz2ason
Oof its immakure age the ehild ought not be admitted t0 give i4s z2vidence
upon affigmagion. As umder the provisions ©of section 118 of tha dvidence

e diseussed earlier, this necesgsarily means that there mustg bz a

preliminayy examimagion Of the child on whiech the Court shall basz its
opinlon wheghep Or not the child should be affirmed. If, on th: informaticn
before it and #Qp weasons &0 be reeorded, the Court is satisfied that by
reason of L‘s {mmagure age the child ought not to be affirmed, th=n tho
coukt should proeeced €0 poeceive the evidence of sueh ehild without affirm-
ation. I#, On he Qther hand, the court is satisfied ehat tha child,
despite its immafure ege, should éive evidenmee upom affirmation then it
should agcoydingly proeced tO admit such child to give its eyidence upon

affirmation, again giying i$s reasons Foy doing sc.
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As intimated earlier, the learned Chief Justice attempted to give
his reasons for allowing P.W.10 ar. P.W.11 to give evidence ndt upon
affirmation but, again as pointed d>u* before. this vas don2 only in the
course of the judgement and it was not prececed by any prelimilnary
examination of the childreﬁa What %o more, the learned Chief Justice
gave no reason whatsoever why he <¢.::ded to receive upon affirmation the
evidence of P.W.12 who, being of the apparent age of only 12% y2ars,

was clearly a child of tender years.

While it is apparent that the provisic.. ©f gection 118 of the
Evidence Decree (Cap.5) and the Cr -..nal Pruzed.= Decree (Cap.i4) of
Zanzibar are complimentary, it se«i s desirable hore to summarizz bricfly
on the combined operation of the twe provisions, wespecting th2 2vidence
of children of tender years. as fol uwss:i~ when a child of tender ycars
is presented before the cou:c as a »- -3p2¢ = wi*:;~23s5 in a criminal case,
.he court is to conduct a prelinirzsv 2xam-... =~ first, with a view
to being satisfied whether in the L..:i & 2f g T=ndor age the child is
rendered incompetent to testiry, th»c ig, w--'hor he child is prevented
from understanding the questions nut 0 it or Ffrom giving rational answers
to those questions. If the court is s0 satrzfled, then it should proceed
to exclude the child fi:om giving evi<ence at 211 and that would be the
end of the matter. If, howevsr, =n: ~ourt is =:.isfied that th2 child
is competent to testify then it sh~o'd go £ rther in 1ts preliminary
examination with a view to being ¢ (isfled fur+he whether or not the
child, by reasdOn Of .its teni.. ., . ., Ehot oD be sworn or affirmed
before it gives the evidence., If Une coOurt s satisfied in favour of an

oath or affirmation then it should sr20xdine’y proceed tO receive

hat
_bidence upon ©ath or affirm..aon ¢ it 15 nciefied otherwisz thnn it
should agecordingly prozeed teo adm:-. the chi'c’s avridence without oath or

affirmation, in either case givins rrasons “35: 2dosiing the particular

course.

At first Mr. Lakha took the -"icwv that zinwce the procedurz as out-
lined above was by and large not complied with wihen recording tha
evidence of the three children, thesn ihe e..3en o of the said children
was rendered inadmissible and shouls be igquored as a result. Howaver,
on second thoughts he rightly concedsd that such error did not rander

that evidence inadmissible but only affected the reliability of, or the

o

weight to be attached to, such evidence.
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The matter took a moOre interesting turn when Mr. Hamidi Mahamud,
learned State Attorney appearing for the State, submitted that in any
event the trial judge was not bound by the rule reguiring eorroboration
of children's evidence. 1In suppOrt of this view he cited the provisions

of section © of Presidential Decree N@, 11 of 1969 which readsi-

*9, The Court shall formulate its own procaedure and rules
of evidence and shall not be hound by rules of procedur:
or evidence contained in any existing laws.®

He strenously contended that it was Open tO the learned Chief Justice,
acting on that provision, to depart from the rule requiring corroborction
of children's evidence. This matter was dealt with at length in

Criminal Appeal No., 80 of 1986 which we heard during this same 32ssions
of the Court and in which subastantially the same point was gaisa2d. It is -
not intended to recapitulate here what we sald in that case, Sufficc it
“0 say that in this case the learned Chief Justice made 1f very cluar
that he was acting under the provisiomng @f the Evidence Degyea (Cap.5),
the Criminal Procedure Deeres (Cap.14) amd the Oaths Decree (Cap.7)

of the Laws ©f Zanzibar and the case law pertaining theret@y s0 that

the question of his having acted under some other set of rules doas

not really arise.

Apart from the dying declaration of the deceased and th2 =2vidence
of children, there was ne other evidence tending to implieage tho
appellant with the offence charged. But as stated earlier, no weight
at all could be agtached to the dying declaration and, as thae laarnad
Chief Justice properly directed himsel.), the evidence of #hz children
cannot be acted upon in the absence Of corrobOration. Thus we are
satisfied that the evidence sO far adduced did cast some suspicion on
the appellant as the culprit, but that it fell fer short of the standard
of proof required in a eriminal case. In the event we allow thz appeal,
qguash the conviction and set aside the sentence. It is further Ordcrad

that the appellant be set free forthwith umless ha is otherwise lawfully
held in custody,.

DATED at ZANZIBAR thils day of 1987.
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F. NYALALI
CHIEF JUSTICE

A. MUSTAFA
JUSTICE OF APPEAL

L.¥., MAKAME
JUSTICE OF APPEAL

R.H. KISANGA
JUSTICE OF APPEAL

Ae Mo[\. OMAR
JUSTICE OF APPEAL

I certify tha® ghis is a true copy ©of the Ooriginal.
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